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CHARLES FEARNE, Eig. 

* period was drawing near, when 

A the following Treatiſe was to be ſub- 
mitted to the public eye, my feelings ſug- 
geſted do me, how! much I fſtood in need of 
the kind introduction of a reſpectable name, 
knovn to that public, before wheſe tribunal. 


1 was going to appear Among the exalted 
characters which 4 adorn the profeſſion of 


the law, the diſtinguiſhed eminence which 
you have {juſtly acquired, , as well as your 
high. reputation for, general ſceace, Exrits 

in me an earneſt deſire, that f might be'per- 


mitted to uſe the ſanction of your name on 
this occaſion. I felt that under ſuch auſpices, 
Y'hould enter with more confidence into the 
dangerous, and to.me, untrodden path of n 
author, It is therefore, Sir, with the moſt. 
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treatiſe, none on this Wa the n 


2 8p on _ fince the year, Mae, „„ 
IP Eh „ Theſe conſideffins dase * 1 


do attempt a methocdicel arrangement of the 


: I - Towards 


| authgrigies extant * een of con- 


** 
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as 1 


Towards me enn of: his ob- 
0 jet; he truſts . to a ſpirit of lahour and 


induſtry, with which he conſtantiy finds him- 
ſelf 8 when engaged in the purſuit 
of lega 

knowledge he preſumes to . to him- 


ſelf; bore ſo to digeſt the authorities and 
opinions upon this head, as that they may 


tend to Uuftrate each other, rather than ex- 
pecting to reflect any ry _ be arg mo 
| un yoo himſelf. 


4 


in the ie f tia: ata 3 8 
found his work had already imperce — 4 


increaſed, and that it would neceſſari 

tend iefelf far beyond the limits he had _ 
inally-- preſcribed to himſelf, according 10 

the ideas he entertained upon the ſuhject. 


This conſideration induced him to think of 
adopting a more con- 


altering his deſign, 
fined method of treating it but recollecting 


the frequent embarraſſments he had himſelf = 
been put to in his ſtudies, from bopks writ- 


tea, as if intended more for the petuſal of 


the adepts in ſcience, than for the infortna- 
tion and inſtruction of the unleatned and in- 


experienced, he thoaght it beſt; and moſt 


conformable to bis original deſign, which 


was to ſmooth the way for others, by: remov- 
ing the diffieuk ies he had experienced, to ſa- 


crifice' concifeneſs to perſpicuity and accu. 
tacy, preferring the imputation of being 
prolix and tedious to 1 of d ing obſcure 
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HE appeabation that Has attended the. 
1 | orig of the Author of the fol- 
lowing; Treatiſe has fully juſtified his ſpecu- 

lations upon the ſubject, it has even ex- 

ceeded his moſt flattering expeQations ; he 
having been ſome time lance calle upon for 
2 republication. © | 
From the nature of a ſubject ſo copious 
.and-- comprehenſive as the branch of law 
herein treated upon, ſome refinements, and 
eriticiſms, upon the general 3 par- 
ticularly applicable thereto, eſcaped the Au- 
-thor's obſervation in the former Editiop, and 
ſeveral deciſions of conſequence have been 
made ſince that went to the preſs.” He has 
alſo been favoured with a manuſcript caſe 
which, from the importance of the points 
' diſcuſſed. therein, and the great name of the 
Chancellor who' decided thereon t. 2 5 
particular attention. 

Theſe motives, and the ent defire wh 

Author feels to teſtify his grateful ſenſe o 

the obligation he owes io the gentlemen of 
the proſeiſion, have induced him to publiſh 
this Third Edition, in Which he flatters 
_ himſelf he has malle Ge. alterations and 
_ emendations' as he | conceives-will render ig. 
more perfect, accurate, and uſeful; and as 
ſuch he ee eee ee ö 
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HE notions of mortgaging and re- Cunzus _ + 
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to keep their lands in the ſame tribes and 2 — — — _ 
families. For this purpoſe they appointed” © 2. _ 
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bilee, and occurted once in fifty veats z „ 
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and, according to the diſtance from then ge,, 
was. the extent of intereſt, in land, that 
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before the year of jubilee, then the lands, 
of courſe, reverted, releaſed from the debt, 
to the vendor and his heirs. 
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the lord without his leave, ſuch tenant be- 


ing the perſon on whom the lord depended 


for his perſonal ſervice in war and peace: 
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became a maxim in law, that the. Purity. of. * 


fee-ſimple, imported. a power of diſpꝛing of it 


as the owner pleaſed, there were two ways of ; 


mortgaging lands introduced, which Little. 
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 - - thereof; and was ſo called, becauſe 
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e d6ubrful-- whether the feoffor would pay 
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8 "TE was but in plec upon condition, for the 
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. -gagor became intitled to enter into the land, 


man was indebted to another | in a certain 
Tum, previous to the grant, "and made a 


te refulal of the, morgagee.: was intitled 
5 to have his lands, again ;, and, then, the 
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or any perſonal. alien, Was left, without any 


debt ſtill remained, and might 
| by . 40 ts * h duty d diſtinct 


i on. £44 i 
** | FE from * 
/ , a g 8 7 
: 6 ” $ F & ; 
a> > "EL 
5 . * 16-44 
\ 1 37: pe 8 
: TS 2 3 
7 x - 
\ „ 3 - 0. 
3 11 tf 1 Thy d os 
2 1 SR 3 8 m_ 1 


1 Ss. *"'g 333 
mon law, where a man granted an eſtate to 


a ſum of money at a day appointed, in the 
nature of a gratuiry or gift; and, where a 


mortgage of bis eſtate, in fee. or other- 
wiſe, to ſecure the ſame to the mortgagee : : 
for, in the former calc, a tender of, the mo- 
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and being preyented from completing - it by 


remedy for his money: but, in the latter 
caſe, although, by tender of. the money. to - 
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Doi. Cro. tated i in the caſe of Briſcoe verſus King. There 
3 35 SON a deed of feoffment was made in conſideration 
A of 110l. wich a proviſo, that if the feoffor 
= paid ſuch ſums, at ſuch a day, the feoffment 
—_— _ ſhould be void, and he might re- enter; with 
ET * - _ covenants, to ſave harmleſs from incum- 
=: 5 pbrances, and to make. farther | aſſurance, 
_ And there was, alſo a bond from the feoffor, 
1 = + 2 "x conditioned. for the performance of all cove- 
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= | compriſed in the deed. On an action upon 
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_— _ days according to the proviſo. And there- 
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e perform the payments, articles, and agree- 
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his Ceation to pay the money, or to. loſe. his 
land, which would be a ſufficient loſs unto 
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in non-payment of the money at the day, up- 
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firſt of opinion, upon the ground mentioped 
in the preceding caſe, that this was no 
breach; but Twi/den- held otherwiſe; and 
tited a caſe of 7 ftbrook, Hill. 22 Car. 1 B. R. 
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exigencies of the owner thereof, by ſuffer- 
ing it, to become the of a pl * 
The, land- holder, therefore, 
preffing his neceſſities might be, had no 
; of raiſing money on his pada 
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property in the land was gone from bit, 
and abſolutely veſted ĩ in the purchaſer, with- © 
out any poſſibility at law, of recovering it. 
The conſequence of which was, that an eſtate 
of great value might be forfeited for y 
_ trifling conſideration. But when the ſtern , 148 
and rigid ſeverities of that tenure yielded 
to the importunities of « more refined age, 
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8 tion, the Courts of Equity moulded con- 
8 tracts reſpecting real property into the ſhape 
molt convenient for the purpoſes of ſociety. 
In adjuſting the various rules reſpecting 
it, many conteſts. aroſe between the Courts 
of law and equity; the former ever diſ- 
Playing a ſtrong. inclination, to adhere to 
the old rigid maxims introduced for the 
purpoſe of preſerving real property unalien- 
able; while the latter were diſpoſed to 
conſider the eſſential nature of contracts, 
hee "upd to give them operation dccording to 
8 tte intention of the parties thereto.” In 
=O the end they prevailed, and an equita- 
5 ble juriſdiction was gradually introduced, 
WL. which, by correcting without enfeebling 
ite ſevere rules of the common law, laid I 
ite foundation of a ſyſtem of juriſpru- IF 
dence, admirably nn attainment» BW 
of ſubſtantial E 7.2037 re rrod 
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3 - Proprietor thereof, ſubject to be diveſted of 
3 it only by the trick performance of the oon. 
pee. Ch. 99, dition, yet, in equity, the 2 was 
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gagor was looked upon, notwithſtanding | 


the ſolemnities attending the conveyance, 


as. actual owner of the land. The debt 
conſequently was there eſteemed the prin- 
cipal, and the land the incident; and when- 
ever the debt was diſcharged, the intereſt 
of the mortgagee in the land determined of 
courle.. and he became in equity, as to any 
eſtate therein remaining. in him, a truſtee 
only for the  mortgagor. But until re- 
demption or ſatisfaction, the mortgagee's 
intereſt was good in equity to intitle him 
to receive and enjoy. the profits. 1 
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# Pho viewing the ſubje&t” in this lebt, 
this concluſion neceſſarily. followed, that a 
mortgage was not ſuch an alienation of a 
man's real property, as altered any diſpoſi- 
tion of it made previous thereto, but only 
in ſo much as it was neceſſarily affected 


thereby; er gra. having been pledged 5 
the owner, it could not be recovered by him 
or his aliences, but by diſchargi ng the 85 


demand for which i is was ſecurity, that be- 
ing a lien thereupon. - T hus where 7. ſeiſed 
in fee, ſettled his lands by a voluntary con- 
veyance to the uſe of himſelf for life, with 
* remainder to his daughter and heir apparent 
in tail, remainder to his three brothers i in 
tail, remainder to himſelf i in fee, with power 
of revocation ; and ſeyen, Jerk alter mort - 
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And the condition of redemption was, that 


A the mortgagor or his heirs paid the mo- 


bey at the day he ſhould have the lands in 


5 his former eſtate; the mortgage became 


= .. , Forfeited, andthe mortgagee afterwards pur- 
cChhaſed of his elder brother, who was ' the 

. Y Heir at law, The third brother then 
8 ET = his bill for the third part, by virtue 
df the remainder in tail limited to him and 
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Montague v. | who was the heir at t law, that this being a 
7 mortgage in fee, was an abſolute revocation 
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Thus, whete OY ere Te ide WP rafts,” + 
= defehdant, 5 Being) * ſei ed "of an . kr et 
WR rigttgage for 45601; and} IS. 
5 to fle Paper, entered 1 into a treat 0 
of m iner Win the Plainliff, ani 5 Fa . 
cles, it. Gas esd 15 10088 1 Holde 8 „ 
We cet Mr d, ee ee 
rtion bf eh paar; ard 6e bool. advi _ 4 „ 
by Sit Robert," lich r. reduced! OT RE... 
ſor fecuting zpaßmebt whereof” by " Mel. ES 
ment ut Gerrairi times, a leg ſe gelbe 15 I \ 
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ſes for five W e e as 1 mage 

7 übe a e ON pre iſo, 
that afterwafds they” ſhould join” With Si 
Rbbt#io' con the Premiſes to trlſtees | 

and their heirs, to the uſe of S5 * Robert for 

life, remainder to the plaintiff for er jein- 0 5 . 
türe and in full of dcwer, xemainder.gaghe.0 i | 
rryſters apd, theirybeirs;/in cruſt, Hate ..... 
Fobert ſhould, pay, the 19990, with intereſt, ay ET 6 
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3 | fd bens ſo win be, '6r NTP: with 
E t ibres gart after the date of the laſt met | 
ttoged conveyance, and procure the leate to 
be ſurtendered, to the intent that if the 
defendatit dame une firvived him, the,” .o 
long as the "lived, might hold the > | 
_ difcharged of the fame, then the ſaid truſ. 
_ - tees ſhoud bè ſeiſed of the premiſes to the 
dre ef Sir Roberr and his heirs; but im caſe 
er of failure of payment, or Sit RbberP's 
898 _ death before . payment and 1 of, the 
: . 2 ee leaſe, then that he 9 and the heirs 
wy ol ih : furvivor c ; t hem, ſhoy A fiend ſeiled 
e e en, 6 them fimited,” ia froſt, 
forthe pln her heirs, nor only tu fur 
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| be debt, and free ber jointure 
2 20 (hut to the end J b enjoy e 
WE waere. for re 62 ber, forgune, according 
io en n between her and Six Koln, 
nvey, the ſame. 2s ſhe, during. 
cole, or her heirs, ſtiould direct. 
on died, Taxing the defendant 
* by 5 . = Anne, m married. Eyres one = 
die pet, who, ee 
f . e 99K, taken , notice of, paid * 
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On the, dels was, OO for. . 1 
that it was en expres agreement that the wife e 
thquld have the inheritange, if the debt vere 1 
2 Paid, or the Jeate ſurrendered; that 
could not be a mortgage as 10 the yifſfe. 
though the leaſe was a mortgage 40 Fiſhers — | "= 
thatif it had heen meant to haye been a mart- | : 
Fage, the power of, redemptign wou hae 
been limited to the heir as well as to Sir Ro- „ 
bert; but it was only lim to him, m We 
101 to bis heir; that there was reaſon for ſ o 
doing, becauſe her whole portion had been 
expended in reducing | the debt, 1 i 
until payment thereof, the would otherwiſe | e 
| haye been without any profits of her join- — 
ture; that in contemplation.” of this, tit 
yas oxpreſely agreed, dhe reverſion 5 jp - = 
.the truſtees .ſhould go to the cc ; 
and her heirs, not only to enable her — 
the debt, and free. her jointure, but to the end 
es ſhe wight eulen Ay inheritance for * 8 1 
4 eker, faing that, if ihe father Sir N 
| Robert bad lived after three years,..jt. could © 
not haye been. denied but he might have | 


e's it; and that no. morigage,could. de | 
altered by any artificial . unleſs by. 


e „ el r See 5 nenn 
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on the plaintiff beſore marriage chat proyed i Ven 33 9 
defective and not of value according to the _— = 
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| marriage agreement, afterwards 'made het an 


additional Jointure of other lands,” ahd then. 
in 1673, made a mortgage to the dlfendant 
B. for ſecuring Too!” with inteteſt, in 


| which, among others, patt of the \Joinrirsa 


lands were Somptized: in the mortgage 
deed there was à ſpecial claiife of redemption, 
that if A. ur the beirs male f bis body ſhould, 
in June 1686, pay the principal ſum and in- 
/|reft* in ths mean time, then he or the beirs 
male of En body ſhould Be admitted to re- 
deem; "ant there was Hkewiſe 4 eovenant N 
ee ee eee 
1686, and intereſt in the wean time 
Falk Jer) payments”. A died without Ave 
and his wife, beipg a ſointfeſs of part "of 
che mortgaged” rate, Wh i intitled to 
kedeem the whole} exhibited her bill in 1577 
for that purpoſe.” * The cauſe was ; heard be- 
Tote Lord Chancellor Nottingham, and after- 
"wards re-heard' before Lotd Keeper North; 
and both decreed, that the mortgage Thoutd 
be redeemed norwithtanding. the . 
Kat bout Mae; the rather, becauſe 
defendant had a covenant for” repay 6 


| Ta 1357 4 36.039; T4" 8 
bis mortgage mon | 
ww. ing how icin Yar 1 dne 


- Kilvingtonv... 89. where the condition of à mortgage 
. was, to redeem furing the # ife, of the mort- 
Cited in the 8. ror, it was  decyeed, that! "hs ber mi ght 
W Feet teil ang. e 
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K* 23 h En ms 
£ _ makes no Gtetebee whether the width 
for redemption "be in tlie fame” deed; or 
Whether the conveyance” be Abſoldte, af | 
| the power” of  Fedemption Been WM Aae 


inſtrument.” 150 80 Age 5 
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| e ” 3 a Mutoh, leaſe 
_ three lives, conveyed: and aſſigned it 
to the defendant .'\B.'s father, in conſiderar 
tion of 550= and the con veyance was ab- 
ſolute; yet B. the purchaſer, by deed un- 
der his hand and ſeal, agreed that if A. at 

the end of one year then next enſuing, paid 
him 600). he would re-convey:. The 6ool. 
was not paid, two of the lives died, the 


2 Vern. 84. 
et vide Croſt 
v. Powell, 


an | 


| leaſe was twice renewed by the defendant - 
and his father, and twenty years had paſſed | 


fince the-firlt conveyance, when A. being a 


priſoner in the Fleet and indebted to the 
Warden for chamber rent, aſſigned to him 


all his right, title, intereſt, equity, and 


power of redemption in the premiſes; where- | 
upon he brought his bill to redeem, and it 


was ſo decreed on payment of the principal, 


and alſo the fines paid eee of f 
pix leaſes, with intereſt. - 39..Jagd- -- 


- 
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Nor will ann agreement t ** the +5 
veyance abſolute upon payment of a further 
ſum, if the money. lent be not paid at the | 
day appointed, alter the caſe z ſuch. ſtipula- 
Yous deine dee wel unconſcionable, becauſe a 
Dat 5 9 e 
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ech notto haveintereſt for bis eben 
3 gs and & collateral adyantage. beſides, nor may 


"Ro. clog the. redemption with. any bye agree 
2 — illett v. ment. Therefore where the plaintiff was 
= a the youngeſt ſon of his father, and the father 
5 Mo... ſeiſed according to the cuſtom of the 
5 manor of of a copyhold tenement of the 
2M en nature of Horongh Engihſb of the value of 151 
aun, borrowed 2001 of the defendant's 
flacher in April 1671, and, for ſecuring the 
9 | ame, made a conditional ſurrender intoithe = 
bo hands of two cuſtomary tenants of the ma» 
. to be void on payment of the 200. with 
AGE intereſt in April 1652; and at the ſame 
 , __ time che defendant's father entered into a 

> / , bond, conditionedithat if the 200 and in- 
| | tereſt ſhowuld:not be paid at the day, then, if 
$5 -- the: defendant's father ſhould, within ten 
©... afterwards, | pay him, his executors, 
adminiſtrators or aſſigus, the further ſum af 
| 5761 in full for the purchaſe of the premiſes, 
te bond | ſhould be void, or otherwiſe 
ſhould ſtand in full force. The plaintiff 8 
father died in 1671, before the mortgage 
6 Was forſeited, leaving the plaintiff, an in- 
fant of two years old. The 200/.. with 

-— * intereſt not being paid at the day, the de- 

- » »— fendant paid the 78J/. the next day, when, 
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5 according to the condition of che bond, the 

mwmortgage was forfeited to the a miniſtrator | 

1 4 of the plaintiff's father. The plaincif% bill 

. was to redeem on repayment of the 4000. 
5 | "Oy #47 + "C419 „ 

5 8 | with 
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wich: intereſh. 3 Latin The 3 
defendant, hy his anſwer, inſiſted jt was an 
abſolute purchaſe, bur the count Jeerned. a 
redemption, not doubting but it, continued == 
a mortgage : and as to the 78“. declared 
that to be well paid v0 the adminiſtrntor, 
and ordered che hole e ee "_ i 
N of e e Carl 
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S0 where A. dhe gefendabt, | ee money © to * zona 
Z B. 9 carry on buildings. taking a mort- 5 
0 gage from him o ſecure 16. ol. with Je- 2 2 


gal imereſt; and, in another deedexecuted gn 55 
V 


that he ſhould convey, to the defendant, .If 

he thought fit, graung rents d the value of 
ſixteen thonſand pounds at the rate "of 
twenty years Purchaſe ; on a bill to redeem, 8 
the. defendant inſiſted upon the agreement, . 2 
hut a redemption was decreed on payment 
. principal, and 10. e = 


. where — r Da 
fee of ihe lands in gueſtion-worth. 200 per 1 Ken. ch. 
| morigaged the ſame in 1637, to 222. 5 13 . 
the defendant's father for 2 gal. and agreed * | | 
and allo; ſealed a deed for the abſolute ale „ 
| thereof, if the. n were nat. paid at the 1 og 
38. redemption was de- 
ding, for the defendant's 
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— dne land er che wbdey; mia 
Evident wat it was only a morigage"ori- 
bah. ind being fo at firſt , the ſubſequent 


SITE 1 ; 17 37) 5 
agreement could not "Mer" © bh 
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ar " Novmillany cablequent agreement, enter- 


ee of the mort- 
gagee and other perſons to reſtrict the pe- 
riod of redemption, though creditors of the 
| montgagor, alter the nature of a contract, 
ers ally founded on 4 mortgage. Thus, 
| Whete one oreditor (lands mortgaged; or the 
equity. of redempron of them being ſiibje&, 
to debts; and the mortgagee 1 exhi- 
viel a bill to redeem, or or be forecloſed) un- 
dertook to tedeem, entering i into an agree- 
ment with the other creditors, that, if they 
Paid him the money at a day appointed, they 

ſhould redeem, 'orherwiſe the lands *fhould 
be bis abſolutely : Though the creditors 
failed t to pay the money at the time agreed 
upon, yet, upon a bill exhibited by _ 


© Rs a redemption, was decreed, = 


"Bit although * Courts of Equity will tick 
"ſuffer the 'mortgagee to clog the redemption 
withany ſtipulation for a' purchaſe, at a ſpe- 
W price | agreed upon at the time of the 


; Joan, becauſe the admiſſion of fuch a Prac- 


tice would furniſh an inlet 'to great fraud fl 


"aid impoſition upon the mortgagor; yet, 1 
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. 4 mere * that, in * 
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rae; 8 'oppettutity el fieteniption ö ü "= YG 
be gen to the wong would be decreed ! ⁵ | 


* bat it chüſt be claiméd *It 4 reaſon- 

ble time; for Where A. the plaintiff s 
brother died, having previouſly mortgaged | *ag 

ands to F. by deed, > Tin covenants to 599, 24. 
kde upon' "fix months notice of pay. 
ment of the Pride 564 f and intereſt, and that and Eg. 2. = 
in caſe che eſtate al be fold, "B/thould a 
have the pre-emption, B. got” the counter- = 
p part it into bis bands after As death; then the | | 
planer gave Him fix months notice thar fe 
would pay off the 1 mortgage, Which he xeful- : 


— ER. 


for a reconveyanes of his as AU en- WE 
6 red' 10to. articles for 1 the Pa thereof. B. in wr 5 
his anſwer, inſiſted on the covenant for pre- | 
.emption but it appearing that neither the > forget 
_ Plaintiff, or purchaſer knew, any thing gg 
this covenant, the counterpart of the deed "ict 6 
having been in B. 's euſtody; that the plain- . 
tiff on application for. it, had been denied it, 
the mortgagee inſiſting only on payment, al- 
ledging the ſecurity was too narrow. for the 
money lent, and. threatening to forecloſe, 
never having wentioned his claim to pre- 
emption until, after the eſſate was ſold z it 
* as. ſaid, he ought not to ſet i It up to the pre- — OY 
Judice of, the purchaſer, having had time to 40 
claim it if -he.had pleaſed, before the eſtaie 
e fold; 5 it Was decreed accordingly. - = 
tiring + a« ͤ é 


\ 
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=. _ ; A didi on had bren * - the court 

= Vers 4 Chancery, between contracts originally 

4 =_ money with an agreement for a purchaſe in 

1 55 | . certain event, and caſes where, ty 
'F | denke ee Sena been en. 


—_ | ag . "om tbe. mortgagor 
_—_ . may have his eſtate upon payment of intereſt, 


4% 3 | ! 3 the equity of redemption i 18 given with a.col- 


went of the, purchaſe-money; and, in the 
1 latter caſe it had been determined that no 
1 repurchaſe hall be had, unleſs. upon ftrict 
=== Performance of of the conditions Ri 


— 


Feet, dere 2 joint tenant with B. her 
= e Temp. Fiter, made an abſolute conveyance to C. in 


3 4 Talbot, fee for 1041. which Was admitted ro de in 


3 in 1705, thoſe deeds were cancelled, and then 


5 . 1041) pid by C conveyed the eſtate ut ſupra, 


= Z _ poſſeſſion till-#716, when C. ejecting her out 
_ + | _ "of the moigty, enjoyed it quietly-till 1726, at 
vw hach time 4. brought a bill for redemption, 
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* founded upon lending and borrowing of 


| —_ . . _ *pyncipal, and caſts; or, hexe a releaſe of 


1 8 |  ___ Iateral agreement to reconvey, upon repay- 


5 : .. fie  tendeonly'6s Aa mortgage ; ſome time N 
* = A. in conſideration of 784. (including the 


= but with s further covenant not to agree to 
Anm partition without C“ conſent. B., was in 


to which C. pleaded himiſelf an abſolute pur- 


„ 


| nbc it to be 1 "hl er 39 
1710, there was an agreement that I. miglt 

have the eſtate again, if defired; 6% payment 5 „ 1 

of principal, intereſt, and charges.” + 0 


„ 


fitſt heard before the Maſter of the Rolts, . 1 
dilmiſſed' the bill. Afterwards! it came mm _ 
before Lörck Chaiicellor Taler, who'obſeryved® 
the caſe was very dark, the ffrſt deell was ad- - "= 
cite” to be u mtrigage;” the ſeccud „ss © 
made in the ſane manner, excepting the c- = 
venaut reſpekting the partition, which was 
the” datkeſt part bf the caſe; for to ſap poſe” = 
that it was an (abſolute Cottheyähek, and to _- —_ 
take « count from ofle G We cd —_—_— 
to do wich tHe Eſtate, Wade Both the cove s.. 
nant and parties vague and ridiculous ; bur r 
that it would be equally fo, if the deed was 2 
ſuppoſed not. to be an actual conv 7EYAnce,, 1 | . | 4 
that jt was of ne great weight, an and ought toz + - ,_- 
15 laid out of the queſtion; that he was in- 
| ace upon the whole, to think 4p convey- 5 
ance in 13098, was at, fut an abſolute con⸗ _— 
veyance, Th oagreement, in 170, f for the 35 
d ſhewed. it, was not not redeemable. 
> ths 10 iefeence. of ſixteen years 5 8 
der C's. palſelſian, was a ſtrong.cvidencs. k. 
in 04m ton hn rains EY 5 
"14 oth Land . 400, his Honor OS: => 5 « = 
3 1 principal a nor Bo” fk, —_— 
— ae al nene e, . Füs. 
A gets, 0 e £7 2 


E ͤ Tra —p ao c cc, 


1 ” 5 7 5 ** 
4 ö 8 > ; E 4 — 
: e 102 1 4 , 
8 2 I a. OI Y 
* Ly * 8 
— . ˙ „„ - "I r 


: * 


. dnt 1 ee 


leaſe 


8 was giyen at ee. 5 digg 


— and..a 1 charges . 1 within 30 
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Wem Ak emal ere allt whats 


year by, the releafor, ſhould, ſell and convey; 

to him the, premiſes. Payment. baviog been. 
negleQted. for. Hxteen years, .redemprion, 
an not. allowed,; the oof being copfidered.. 


# $0. ſell. and..convey. the, premiſes 128 
the 4er unn mentioned. hut not tha 


' the, JEAN. aſþguld. be at Bone, pri Pong 
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ir the 
ttanfaction  patſes | between perſoris' of dhe ſame 
family; and thete appears upon the face' of 


the contract, 'or- in proof an intention, in 45 


cettain event. tc benefit the” lender of 1 the 
= the toritract”! will*be eonfidefed as" 


— ſupport the intention of the 4 
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8 kidd" of double Alpeck, and” the” 


dies to tüm 4 "mortgage inte f porcbaſe in” 
a certain event, though caniifiry to the ge- 
vera rule; for, I lch cat "the is no gan 
ger of any Fraüd bl praRiee 8 fort” 
gagot,” Which is the michl ihicnded 0 be 
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brought an ejeftmaents; gat poſſeſ., 
| ſion.of the premiſes, and then gbtained a re- 

of the, eguity of redemptiap. from the; 
Kern e payment of 350. more 


as-an original. agreement Peiggen dhe par-, 
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mor gage. a one tine, , an * | 


chaſe at. another. 2 * 3 111 5 "a: A 2. 


Thus Where Gre Len in fee, ir 
defation of 1600“ pid to him by a petfon 


 ithety-nine' years" if he ould Rye e long, 
with a covenant therein, char if Hethould pay. 
100⁰ with the inteteſt that ſhould be due Uk 
the fame at any time during bin fe, che mbrr-. 
gigee ſhould recohvey to hic and is bes; 


ind, "of d movigager lid rot Say" ie , 
Fe, fuld babe 10 Poren 160 


then bis heirs,” 
Pedeem), tlie riortgagor”* died, the money not 
being paid. | His heir preferred? a bill ts 
tedeem, and, at rd, it Was fo decreed by 
Lord Notinghan: 15 Afterwards | in Laie 
came on again, pon à demutrer 
review, 1 to e that decree.” : "ho Sas 41. 
eck for iche deiirrer,” that an eſtate ould 
por be A thbrigag 6 at” one ume, and after- 


ons 


5 and ine fam S deed; thar the irc 
gige „in this Cue, ne « proper tee, 
and 5 ht” have made his ſti OY 
55 4 0 c ourle, bye Biting Aa blk tb Tore: 
cloſe; dit ine 13 fever We. * 
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1 Og bo bees, pet. 
1 Spally, becauſe it was proti in the” cauſe, 
mat the deſign of the mortgagor us to 
5 „ make. a ferdement by, this, worgage, and 
was be intended a kindoels; and benefit, 10 
ic 7 „ de e mortgagee, in.cale he ſhould: not. think 
* i 5 fr. to W! in bis lifetime, And a8 there 
| Vs an, expreſs; covenant that the mortgagor' 
"SR © might: redeem. at any tie during | bus. life, his 
20 | LAN thought tus gat in equity; have 
"30 © been dehanred of that privilege, for, hy. bill 
2 ec e chan, you could. only bar bim 
„ 0 his equizable title: hen Ji His eſtate. in Jaw 
oe was become forſeit 5 but; when, be had a 
1 | continuing [title at. lay, as in this caſe, by 
= | an expreſs;proviſo that he: might redeem. at 
+ Dp 4 by i during, lite, he Wi ge equity could 
5 not; haye_debarred Him. of that priv es 
Eo ; Ad therefore, ſeeing the mortgagee, in the 
= drſent caſe, could not. by compelled the 
3 5 "_ to W e that the mongagot 
1 might ha e Jived ſo long as. to_ have made 
_ = 6 hg then, when by contingency 
_- it happened. 10 pd bargain, there. was 
E . 30 1 raiſe. an, equity o take the 
Be rom the, mortgagee, eſpecially where 
5 chere vg kindneſs add benefit intended 
; Fim by the mortgagor. And Lord Nottmgr 
Cn Dams decree was reverſed, | the rever- 


, * 1 * % * 
Dube 151 171 e. & 


—_ © rw -. - was ws. 


. 


F I * 11 


2 
þ £2 6-4 


443... 


; 9 8 iF a man botrows money of bis bio- 


ther, and agrees to make him a mortgage, 1 
and, that if he has no iſſue mile, he ſhalt. 
have the land; ſuch an agreement; made out 


by proof, might be decreed i in equity. 
Aged ene e ante Fane? 00 b 


⁊ ſum̃ certain within a s ſtipulated titne, if con- 
templakion of a ſettlement or family provi- 
fion; as where A. ſeiſed of a copyhold in fee, 

ſurrendered it upon his marriage to the uſe 
of himſelf. and his wife in ſpecial tail, re- 
mamder to her in fee, upon condition that, 


if he paid 500. at a day ceftait to the 


general rule, nathely, where à conditional con- 
veyance is made, to be void upon payment of 


ves if 


king & *. 


roml 8 
wy 


Abr. 595. 8; Fs 9 
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daughter that the wife had, then the whole 


fattedder't6 be void. The diy elapfed, the 
fifty pounds not paid, and the huſband 


died without iſſue. On a bill to redeem; 


brought by his heir dgairift a pufchaſer from 


the wife, the defendant pleaded; that he 
wis a purchaſer for a valuable conſidera- 


den without nbtice; and it wh" reſolved; 
that this was not originally deſigned for 4 


mortgage, but that the party, by ſettling it 
thus, had left it in his election, either to 


perform the condition by paying the money. 


or to let the ſettlement ſtand; he had 


choſen hike latter, . the Dh was. al" Wo 
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* = Sir Nich... So where one 3 bie marriage, covenants 
b * * +. ed that his wife ſhould be paid one thouſand 
| 1 | Hardegg. pounds within two years aſter bis death, and 
= ns for performance t thereof entered intoa ſtatute 
A but who, Prior to the covenant and. Natute: 
had mortgaged part of the lands for five hun- 


3 1 he deviſed theſe lands to his wife and her 


3 


—_. ti der according to the marriage covenant, 
_— * ſhe. paying off the ſaid  5ool.. he died, 


= 5 28 10 * leaving! his wife” executrix, to whoſe, hands 


4 * Ws Fs + * allets;! came; the - 10004, not being paid 
—_—. w the viſe, ſhe paid off the 500/. and had 
iibe mortgage lands aſſigned to her, She 
_—_ then conyeyed over the mortgage, lands in 

—_— let by fine and deed. The queſtion. was, 
WP whether che heir, of the covenantor could 
33A 1 paying the thouſand pounds and the 
= - five, hundred pounds with. intereſt upon diſ- 
_ <ount of, profits? And the Lord Chief Baron 
was of opinion he could not; for the deviſe 
to. the wife. was abſolute, if the thouſand 
pounds . not paid at the. time ap: 
pointed... 12 vec 1 oa a8 e 4674 
an of Vn Aiſtnion Natl" Vesft Aktes make 
_ between mörtgages, and defeaſable purchafes, 
_ to re-purchaſes within a time limited, 
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© -.  dred pounds for certain years. Afterwards 


1 1 bvbeirs, if the thouſand: pounds were not paid 


W. of rents 
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* 0 8 
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grantee. will. become abſolute.” If it were 


carious; for if, after the term agreed upon, 
the eſtate were to be conſidered as a redeem- 


confuſion, and render it very difficult for 
perſons either to diſpoſe of ſuch . property, 
or to ſertle what OY. of e Was 
proper. VVV 


Thus a6 7 9 ee 1 cem-charge 
in fee of 481. a year to B. upon condition, 1 
that if J. S. ſhould at any time give notice 


to pay in the conſideration money Gens 


800/.) by inſtalments, viz. 1000. at the 
end of every ſix months, and ſhould, pur- 


quiet enjoyment, and the purchaſer had after- 


rely adhered. to, or 1. eſtate. of. the 


otherwiſe, it would make property very pre- 


ſuant to ſuch notice, pay the ſame and 
intereſt at any time during bis ti ifetime, then the 
grant to be void. There was no covenant 
for J. S. to pay the money, and the rent- 

charge was much leſs than what the intereſt 

| came to | (intereſt being then 8 per cent), 
B. had conveyed it over after 1. 8. J death , 
to a purchaſer _ with colla eral 'ſerurity. for 7 


able intereſt, then it would be only a per- 
ſonal eſtate 1 but, if conſidered as abſo- 


Jute, it would be a freehold, and muſt be 
conveyed a5 ſuch. This would create great 


wards made a marriage ſettlement upon it. 
The queſtion was, whether it was kedeem- 
able after Rady mom; Arch e * 5 


” 
f : . 
"IS 
1 4 * : 
: bs _ , 
* a. F FR 4 * 
ſe 7 . £ 
1 a 6 l 4 9 ; | 
o E * ” 4 > . . 
* „ N y * * 
* * * * 
" 
3 i 
4 PR 
* 


— * 


N 


g 


— 


— 


wv 


/ 


/ " 


E: reaſonable; terms, | be Purchaſed,; that length 


| bo 


* "$444 5 


Th. 2 : 


Y 


_ 
> N 
Py we * * 1 A at 


, ek! it Gel not. 


11 8 per cent.” the rent-charge therefore was 
much lefs than the intereſt of the money, 
conſequetitly the paymentof the rent- charge 
_ could not be taken as the payment of the 
intereſt: that ſeveral circumſtances' occur: 
red in this cafe, which, though each of 
_ ſingly might not be of force, to bar 
he „e delete, yet joined together, were 
Fri etivugh | to prevail over it; that bs 
mortgagee ſeemed to have allowed a chr 
ation fot purchaſing the equity of, redemp- 
ic n after the death of the morigagor 5. firſt, 
dy taking, the, rent of 481. ber | annum; 
ſecondly. by agreeing to have. his money 
1 inſtalments; thirdly, by leaving it only, at 
the. election of the mortgagor whether he 
. waald redeem ot not : that ere could be 
no tesſon gi iven why ſuch a cohiingeot right 
of ee might not, upon fair and 


of. time, where ſo great as in the preſent 
_ caſe, w , a bar of redemption of 2 
awed rge, . as. +. well 2s: of land, and that 

e mortgagor was not bound den, "the 
y oy any, . 5 „ Ne 


« 4 wy 


der it was aer Rnd of time was the 
e 3 to 1 lee pt; We 
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His Lord- 
= obſerved, ie was material that at the 
time of waking the mortgage, intereſt was 


3 in the cal pf luer . which came 
85 before Lord Chancellor Hordiche vpon 
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7 appeal, from the Rolls, the; daftrine th - 
mite g agreements f for, regemprion, or 1 

repuichaſe wers le egal, Was Con! onkiraied. 1 

In this caſe, a moigige was made me an _- 


eſtate by the plaintiff's grandfather Thomas 5 | 20 I 
Alellor, in 168g; to Job and James Ihe — = 
bead; the M bigbeads afterwards, onthe n — | 
of June 1689, mortgaged the. ſame eſtate N * 
to Cartwright apd Heywood and their be 2 
for ſecuring 2000. to which Thamgs and his S.... 
fon John Har were parties; z and Cart- VTV. 
wright and Hey „in order to ſecure them ; 

ſelves tl the intereſt, wages leaſe to the plain | 
tif's. father and to bis affgr igns, dated the 

' 12th of June 1689, for five thouland years, 

at the rate of 127. a, year, forthe three firſt — 

years, and 197. a year for the remainger of the | 5 


| term; and, if in ibe fpace of three years, te 1 
20, was paid with. intereſt, then the pre- | = 


wiles were to be reconveyed.. | Regeipts bad 
been giyen ſometimes for intereſt, and ſome· . 
times for 8 rent charge: the laſt receipt was — 
in 1730, The 2001 dent, was money, isſt. 
under one Sutton's will in 1689, and directed 8 
to be laid out in the purchaſe of lands i fee, Fen 8 
in Lancaſbire-or, Cheſhire ; the repts to be ap- 5 ; 
plied towards .cloathing twenty-four aged 
and needy houſekcepers. The eftate, at he 
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1 
| but . now valued at 900% The plaintiff 
on the zoth of January 1 738, had given notice 
that he would” pay in the money ; ; but the 
defendant,” a new truſtee of, the charity, had 
refuſed to take it, inſiſting, that it was an ab- 
Jolute purchaſe: And it was ſo decreed by 
Forigſene Maſter. of the Rolls, from” which 
1 — was now an appeal dg to the 
Chancellor. IS, oo ee 


* „ 
A Lordſhip ſaid there. were two general 

5 queſtions i in. the cale. Firſt, as to the « con- 
tract, . whether the tranſsQtion was in its na- 
ture a mortgage, or a defeaſable purchaſe 


1 ſubject to a repurchaſc ? ? Secondly, whether, 


* 


I originally intended as a mortgage, length 
of * would not be b bar to redeeming? 


ot” Wig. + 


A to Ihe! gilt, hays was a »difurerice 
between ſuch an agreement as. this which 
related to a rent charge iſſuing out of land, 
and an agreement which related to REY land 
itſelf. So alio the caſe of creating a rent 
charge, and mortgaging a reh charges were 
different conſiderations; 3 When a man took 
2 mortgage, the produce of the eſtate was 
not only barely adequate to the intereſt, or 
even to a perpetual payment of the intereſt, 
but generally was double _ value of the 
intereſt of the money'lent./ If any fetten 
had been laid upon redeeming the mortgaged 
eſtate, 19 8 an pkg: OY either in the 
b 85 1 8 mortgage 
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mortgage deed. or in a ſeparate FO 2 would | 


"FP 7 


4 not have availed, where it was ; dong, with 4 


6 fer. 70 wreſt the 3355 „ aut of 2 b 


nds of 15 mf gag or. But what rand or in- 
convenience way t dere In, this caſe? The : land 
itlelf w was not N with, but it was ml 
ſelling a rent-ch rge ſtrjelij adeg uat e to 
conſideration given,; ; and, inſtead 1 having a A 


chance for the whole FFT the lender was 


contented to buy the A for F Ever r by 3 


way of rent charge, 3 


430 I,£ 8. 4 Meng. 1s Ang 


e ende eee 
the articles made in 1689, it nappeared 

plainly 16 be the intention ef dhe panics, 
tereſt PT OI. og @-rent-charge, 


the" © 


As to the whrticnilge: agreement, his 


_ bein denn! N. 6 2 cn tl 72 5877 bo Ro wo ty ne; 
| wt ity KY; 145 rd gap E «vs * Fa | 
' : "His Lordſhip further, aid, i 8 Was N F 5 

| | terial, that at the money 9955 to., =» fey 
and lent, was not to be Jaid, out, at intere! 


a but to be inveſted j in land 1 in. fee © e Hape z. lo. 

i that 1 the rruſtees, being under e an inab V dl” 92 
treating in the common way, put it in this 
r method: and the will itſelf. the founda- 
tion of the] tranſaction, and oleaed the de- 


bendants from t e ſuggeſtion of 6ppreſion 
8 2: impoſition. 5 25 43 45 eee enn Hott: * 


| © Likewiſe an deter in 1 an bj hee i7this 
e caſe. vas, that there "Was bebte in the 


'E: 


7 _ 


* 


un 71. feed for. the geen. of the, morigag 


3 A * moves 1 8 ugh 1 in ang this was no 
= 0 1 7 te aga ny _— ns, here, it \ was expla- 
_—_ > natory.of ole fc ſcheme and i intentiqn of 


VV e He did not found his opinion 

„ ___*- ingly upon "the nature of the contract, but 
_— | ſo upon the great length « of time elapſed, 
1 . x being 48 years. | Not that the general pF 
= 3 8 Loprt, (not to ſuffer a common and 
F age to. be. redeemed after the 
ad been in reception of the 


** 


E, 


ad | ag PAP 


3 : g : _____ vents and profits 2 conſiderable time, becauſe 
_ ny it wauld:be-making' him bailiff to the mort- 


7 might eafily accdunt; but the value of 
A pPftoperty was greatly. altered Aince 1689, 

therefore more might have heen ſaid, if the 
_-- | redemption br e 870 bo 


* vr * bo rant the Le, and of 40 Emil. 


* 
13 


in kus 6aſe, that although Lord Hardwicke 


EOS _ ſtated! the length of time, as an additional 
8 reaſon i in; ſupport of this decfee, yet he only 


1 it es to its 229. in aleexing, the 
#68 J 2 n | 
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| -gagor and ſubject 10 an account,) applied 
= | forcibly in this caſe of: a rent · charge; there | 
. be no ſuch i inconvenience, for the per- 


| e between i and that of v. Levin ton.” 
2 e ants Eher v. Le MI 
V to be obſerved upon the les 


ia) 


me 


upon of 1 1 8 s having abandaged 
t of xedemptiop, \if he had ever Pe 

Lordi prigcipall y 7 
{A PLP upon che ſpecial cir -umftances 
of , the bons, for, « as he juſt! ly, obſervec 4. 


Ie 


ed 85 And his 


41 7 6Y * 4477 Pres 


length of, time was, allowed -to a 


objection to r fenen becauſe « of xl dhe Jith- 
cplty it laid upon the.) e mort 2888 of AFcount- 


N 


ing, which, it in t he caſe of ent eh e, fid - 


not exiſt. A diſtinction which hat ibeen 
taken before in the caſe of Lord Widdrmgton 
v. Jenpinęt in Lord Harcourt's.tune, cited * 
Bir Fo/eph Jabs in fugur and Levington, where 
the court teck a difference betyteen a mort» 
gage of a rents charge and t land, and al- 
lowed-a He: ia abe en nee 
ane 
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1 i 8 the ce e 
he caſe of Toſhurgh and M Nanga v. Sir 
gag Eellin tt g, chat ſuch 4 contzat re- 
ſpeQing lands, limiting 'ahe.payment;of the 
money advanced ang intereſt” thereupon, 2 
a particular period, would. he conlidered-jnche 


nature of a conditional purchaſe, and no re- 


demption 8 N alder gc time 11 


, n 
4 WAY "T1 21 12 


| 18 came: aim Houſe of Lands 
vpon an appeal. from a degree made hy the 
Lord Chancellor of Ireland, in Welter 782. 
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. King Jan e J. by letters patent under | 
--M CAS” Mew HO* es 


= Ed the great foal, dated i the 17th of June 1608, 

| ar granted Veen lands to Jobi King and 
7 ':. a Bingley. and their aſſigns, | for 116 years, 
| W from the 18th of May then laſt 
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1 of which. term, by. deed! dated the 26th © 
_*R—_— May 1677, became veſted i in Jabn Taſburgh, 
3 | father of Henry 7 ofburgh the, RR in the 


51 2 $2421 
„ cauſe. ; 
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. KAWA % 22 3 1 Ba Mats 4H e 4d 1 OAT 
EZ Cburks. I. by bie ben patent, 
1 dated the 2gꝶgth of March 1647, granted 
. tte ſame premiſes to Sir Muurice Eu ſtule 
= and his heirs at a like rent, but without re- 
Ciiing or taking any notice of the term of 
3 116 years. Sir Maurice, by his will dated 
=_ 1 5 the 20th of June TRY, - deviſed the pre- 
__- - a 1 miſes, inter alia, to his nephew Sir Fobn 
f . e . _ in fee; Ae by virtue thereof,” or 
as heir at law of the teſtator, became i in- 

titled tö the reverſicn and inheritance of the 
- preiniſud a Eren on FOR determination of 
Ga a > "op tetm of 116 y e 
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© The premiſes I only of ee 
7 Jae value of 200. Sir Jobn, in confi 
3 deration of 200). paid him by the ſaid 
__ Pubn Taſburgh, did by leaf and Teleaſe, dat- 
. ed the zoth and 31ſt of "May $681, grant 
© *' | andconveythefanieto Chats v pu and 
—_ bis heir in . for Jobs Taſburgb; it in which 


þ 5 43 Þ N 
indenture. of reſeale' "there" \ was 4 rroviſh to 
the following e ect , Dl. That if 15 "John 
Euftace, b his heirs, executors, or ad Iminiftrarors, 
ſhould. pay. to Charles Tafburgh, bis executors, 
adminiſtrators, or aſſigns, at the end of 
five years to be accounted. from | the date 
of the releaſe, the fam 6 2000. with full 8 
intereſt for the fame, att e rate. of 6 ol. per 
cent. per annum, according to the. cuſtom 
of the Kingdom of Treland; that then & 
ſhould be lawful for him and his heirs, 
into the premiſes to re-enter, and the ſame 
to repoſſeſs and enjoy "as in bis and their 
former right. But if Sir Jobn, his heirs, exe- 
cutors, or adininiſtrators, ſhould” fail in pay- 
ment or the money. with j intereſt | ar the time 
fitnitsd, that then the eſtate of tlie fad 
"Charles Toſburgh ſhould be abfolute and i in- 
defeaſable, as well in equity as in lad; and 
"that Sir John, his heirs and afſgns, | ſhould, 
on failure of payment as  Aforefaid, be for 
ever debarred from aller zht and relief in 
8 equity, againſt the tenor 1 the . teleaſe. 

And Sir Jobn did thergby, for himſelf and 
his heirs, releaſe, unto Charles Taſhurgh, his | 
- heirs, and afligns fo or ever, all his tight in 
equity to. redeem, the prermiſes, in caſe of 
| failure of payment ag aforeſaid: and there 
was no covenant. in the:deed, on the part of 

the grantor, ger. 200l. or 3 
7 Senf. ak alin W 


1 : Wn five years. 3 in the proviſo 
apſed, and 29 Pet, of the 200]. or | 


3% iy 5 112 l thereof havi | ng | been Paid; ; 
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1 int "upon Ns determination 
N Y 58 | | of a term ol which there were then 43 175 
—_- unexpired). 7 0 a bill, in April 1 087, 
= _- 3n the nameof Charles 7 Fofurgh, againſt Sir 


ahn # 


5 5 l Hilla. 1 8 forth the nature. of the 
+  * conveyance, aud praying payment at a cer- 
| . bein day,. op that the conditional os | 
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ep. 
Pat the 5 8 2 raight, make 
I her . conveyances and aſſurances 
—_ ? 10 the ſaid Charles To e according t to 


1 . tie te hor and true ee the inden- 
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| 5 8 ene nd releaſe.” oy 5 2 5 N vups 

vc. 7 beingſervedvith's alpen. 
—_— Ae this bil, ſtoock out all proceſs Fr 
—_ - contempt ty a fcqueſtraton, and in May 
418566588, appeared by his SM Clerk, and prayed 
2 > «a-commiſhon for taking his anſwer in--Eng- 
= uu, which was granted by tonſent. But 
dd ordered that, unleſs the ſame was 
—_ returned by the e add af Fave following, the 
5 59 We 4 * 


| cauſe” Gould ** et down 1 6 80 hear arc 1% 
the bill taken pro confelſo. Sir Jobn having 
negzlected to anſyer at the time limited, 
farther time was given him ; but he ſtil ne- 
glecking to anſwer, 4 Weide was made the 
11th December 1688, that he ſhould be fore- | 
doſed, unleſs the principal, intereſt, and coſts,” 
were paid before the 4 ith, December, 1689. 


After wards f ir Joby Euftace returned | to | 
Tritand, and led until the year r 706, when 
he died Without iffüe; but he never took 
any one ſlep to impeach the e proceedings . 

ot debfes'; not did he ever Attempt to ſeek 

2208 of the premiles, but SE 


ur undet the deere fo for 19 Jour. 7 


„ Toftargh the dppellann, finecaded 
to this eſtate on the death of his aner, 
2 and entered thereupen. And not 
imagining that, after an acquieſcente of 34 
years under the decree; any perſon would ſet 
vp a claim thereid undet Sir Jam Euſtace; he 
by indenture, dated the zthof April, 1722, 
in confideratioh of a fin of 300. demiſed 
the ſane. to the äppellant Storg⸗ N 
mara for the term of 31 e SO 

7 rent of * 


But the, value of. _ in e, NY 
E a bill. was exhibited. in... the 
court FO 7 there, | in September 1723, 
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by. ſeveral petſops in right. of their, wives, 
nieces and. co-heitelſes of Sir Toby uſt ace, 
alledgiog,. that the bill of forecloſure, was | 


verled.,.. 


. aner ip u ah, int apþet: 
lent Henry put in a plea and anſwers” to 
_ this bill (which, having abated, they claim- 


„ 


obrained by Gre frand, and impoſition; ; 
and praying. it might be reviewed and re- 


d © 85 >, 
* in . 


-<d, a right to revive), inſiſting, on the title 
as before ſet forth; and Farther pleading 
the leaſe and releaſe executed, in 1681, by 
816 ir. Jon "Euſtace, the declaration of truſt 
executed by Charles 7. aſburgh, the decree of 
forecloſure, and the proceedings had' in that 
- cauſe, and the great length of time and ac- 


quieſcence under that decree And George 
M*Namard denied notice of the reſpond- 


ents title, and inſiſted, that he was a pur- 


Kheſds. ſor u vulunbie eonfideration, of his 


ſaid term without aby notice. But it was 
decreed, that upon the | reſpondents paying 
the appellant Henry the principal, intereſt, 
and coſts due to him, he ſhould reconvey 
the ſame; and as to M. Namara, an iſſue was 
directed to be tried, hether he, at any time, 
and when, had notice that the co-heireſſes 
of Sir Jobn Euſtace had or claimed any 
and what tight to the 0 in queſtion, 
after che 9981 to King and 


LF ELD 
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Bingley M ould | 


_ 1 
From this decree the appeal was brought 
it being inſiſted, on the part of the nk 


lants, that, as the caſe was circumſtanced, | 


there ought to be no redemption, upon any 
| terms whatever; it having 'been expreſsly 


money was not paid within five years, the 
eſtate ſhould be irredeemable ; it ought 


therefore to be conſidered as a conditional | 


purchaſe, and the rather, becauſe 'there was 


no covenant to repay the. money. That, as | 
the appellant 7 aſburgb, or thoſe under 


whom he claimed, could not compel pay- 
ment, it ought not to have been decreed a 


mortgage; for, in caſes of mortgages, the 


remedy ould be reciprocal z. conſequently, 


no equity of redemption | could ariſe or 


ſpring from the condition contained in the 
releaſe ; for the ſuppoſed, pledge. was only a 


reverſion expectant on a long term of years, 
whereof no leſs. than 43. were then to come, 


during which. time it could yield no man- 


ner of, fruit or profit. That the 2001. was 
4 ſuffcient conſideration for the abſolute 


purchaſe, according . to the then value of 2 


lands in Ireland. That the decree of the 11th 
December 168 8, ought to be bi nding upon 
Sir John Euftace, and. upon the reſpondents, 
as claiming under him. And, even ſuppoſ- 
ing this to be the caſe of a mortgage clearly 


and undoubtedly redeemable, . yet, conſider - 
ing the th of ti time that the : mortgagor, and . 
= #5 6 


agreed by the releaſe in 1687, that, if the 
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det eee is bnd er bim. had nick 
wihout T 0 ſuch, .redemprion, and 
regard being had to the other circumſtances 
- the 2 75 eee wa. to be 


1006 ane * n Alb 57 t eee. 
ce That upön the fact of ile deeds 
_ th tratfactibn appeared to be 4 mortgage; 
that Jahn Tafburgh underftbod it 6 be. 
dt he would not habe brought his bift o 
forecioſtite. That fuch cults t. 


| Eqftiry as terms. ettorted from the nece 
| tics of the börrower, und tending to ufur Wy 


Was Höf binding or ebhetufive, oy ob. 
tatned in the abſence of Sir n Euflare, 
Lithout any defende, and in time . War 
ad eberil Afton it bie fever com. 
or tie account dltekted taken, ot 
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a tothe -TenktH of tim, it was ald, that 

_ the firſt leuſe gräftted cad not Expire until 
1724, Which yas afitr the Ark bilf for re- 
demiptibn Wa brotighie; conſgquenti), tr 
hog Gül nor be tolifititted 46 a moriga- 
pee in poſſeltivn, uk after the expiration of 
5 term; for, 'Quritlg' 
Vu in poſſeſſion . tehaki, add ne Nr a 
 _ ditgihte. Belldeb, Sit Jh 5 60 ng 
ee Tha "the ae of 9 


| | mort- 


% 4 * ; + * 1 5 


6 reſtrain 
ite redeimption were always Eöbtddered 12 


abd oppitifion; that the dectee in 1588 


its Ls fluanc e, be, 


28 


K „„ wc ac 


e [ 49 J 


mortgage till near his death, and in extreme 
poverty; and his heirs at law having 
been under coverture or infaney from = 


time to the time of filing their bill, -i 

1723, which was before the ebe 
eſtate came into poſſeſſion, no laches or delay 
could reaſonably be imputed to them. As 
to M Namara, it was ſaid to be proved by the 
reſpondents, that the premiſes were of the 
yearly value of gool, and that the only con- 
ſideration for his leaſe” was à fine of 3000. 
and an annual-rent of 250. and that it 
appeared in the cauſe, that he had notice of 
the reſpondents title, previous to his taking 
the leaſe; and that covenants were inſerted 


therein for bearing the loſs, i in caſe of an 


eviction; for which reaſons it was hoped the 
| appeal would be diſmiſſed with coſts. 


But it was ordered and adjudged, that 
the proceedings, orders, and decrees therein 


complained of, ſhould be reverſed Im the 


reſpondents Bill diſmifſed. © _ N 


'}\ 


I thought it necalliry ts FA AS 


offered by the parties to this appeal rather | 


at large, becauſe a ſatisfactory anſwer being 


given to the arguments of the appellants, 
founded upon the length of time that had 
elapſed ſince the decree for forecloſure, upon 
the decree itſelf, and upon the purchaſe 
M'Nomara, the caſe appears to me to turn 


3 "OT. - 


abſtractedly Upon the 8 of PR: 1e 


or illegality of the proviſo for a repurchaſe, 
And, indeed, if the order for forecloſure had 


even been made abſolute, I apprehend it 
would have made no difference in the caſe, 
had the tranſaction been adjudged a mort- 
gage, and the proviſo been conſidered by 
the Lords as inſerted with a view to re- 


train the equity of redemption; becauſe, in 


ſuch caſe, the original agreement would 
haye been conſidered as fraudulent, and the 
artifice / of adding the ſanQion of the cout 
.to the tranſaction, would only have. made the 
conduct of the tre en in a more N 
n . 


” Bur, in al theſe caſes where the equity 


of redemption | is rebutted by agreements of 
this kind, and the tranſaction is conſidered 

as a conditional purchaſe, the intention of 
the parties at the time of contracting muſt, 
I apprehend, be clearly proved or neceſſa- 
rily implied from the circumſtances attend- 
ing it, otherwiſe the a wag rule will not 
| be nne from. "ods TH! 


"» was held, in 3 caſe 2 pn Aube 


> ee v. Meyrick, that a deviſe of a mort- 
. gage was. expreſsly within. the meaning and 
proviſion of the mortmain act, g (eq. 2: That 
Was an infor mation to have a charity eſta- 
| liſhed, and cartied into execmion. The 
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C 81 1 1 
fats were, that one being in poſſeſh ion, under 
2 judgment and 'writ of habere facias. poſſeſ- 
mem, of lands mortgaged to him in fee, 
made his will, and recited. therein that he 
was poſſeſſed of certain ſums af money due 


by mortgage and other ſpecialties, gave the 


money in anywiſe due by mortgage, notes, 


or otherwiſe, on the eſtate of the morigagor, 


whereof he was poſſeſſed, by habe zre, &c. and 
all his perſonal eſtate, in truſt to pay his 


| debts, legacies, &c.; and afterwards, that 
the truſtees ſhould ſettle a place for the 


ſchooling. and teaching ſo many poor boys, 


clothing them, Ce. and to pay the maſter | 


for ſuch teaching, as the intereſt of the mo- 
ney he was poſſeſſed of, by ſecurities on the 
eſtate, late of the mortgagor, would ſupport 


and maintain ; and he deviſed them all the 
money due on that eſtate, to be laid out at 


intereſt on good ſecuxities, to apply the in- 


tereſt thereof to the maintenance of the ſaid 
ſchool for ever. On the part of the charity 
it was urged, that the mortgaged premiſes 


were not deviſed, but only the money due 


by mortgage, and that the heir at law of the 


teſtator ought to be a truſtee for the charity : 


that it was only a deviſe of the beneficial, 
not of the legal intereſt which deſcended to 


the heir-: that the lands were alienable, and 


this was given as money, not as land. Sed 

per Maſter of the Rolls: The diſtinction 

made on the part of the relator, between a. 
EE "EN ESE Ks 
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—_— gerte of. e * and of che 
. money due on mortgage, did not ſeem well 
founded, By a gift of all one's mort- 

= geages to A. the whole beneficial right paſſal 
=_  , tr him; and were the legal intereſt either in 
= «the heir or executor, as it was a mortgage in 
12 fee or term for years, each would be conſi- 
Aeered as truſtees for A. who would be permit- 
= ted by the court to uſe their names to get the 
=_ money, or make the pledged eftate his own 
by forecloſure. If it would be fo in that 
1 5 Caſe, tben it would be equally ſo, though the 
—_ | Phraſe uſed was money due on mortgage; in 
—_  - which caſe, unleſs the court conſtrued it to pal 
the whole intereſt, of the mortgagee, it 

would make it in effect a void deviſe, or, at 

Fett, put it in the power of a third perſon, 

whether the deviſee ſhould take thereby, or 
—_—.- not. The queſtion then was, Whether this 
_  . ws within the miſchief intended to be pre- 
_ vented by the ſtatute? He was of opinion ill 
that this deviſe came within the expreß i |! 
_— words and plain i intent thereof. The deſign tl 
_ . : of the act was to lay a. reſtraint on every me- £ 
= | thod whereby land might poſſibly come into 5. 
| ſuch, hands, unleſs by the manner therein I tt 
= _ preſcribed; the parliament had therefore, i v 

—_—— by exprels words, taken in this caſe of mort- 

= gage in their clauſe, the words of which, 
At,t they did not extend to mortgages, he was 
44. loſs toknow for what purpoſe they were 
—_ * in: the meaning Was, that you wood 
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1 
not give to a charitable uſe, that which was, 
or might be, charged on. land, though not 
ſo at the time of the gift. Though by the 


firſt chuſe ſecurities for money were allowed 
to be given under the requiſites of the act, 


yet the ſubſequent words of that clauſe af- 
forded an argument, that mortgages of: ing 


lands actually at the time of the giſt, would 


not come within the meaning, as there 
might be other ſecurities for r money not im- 
mediate liens on lands, as debts, bonds, Se. 


He ſhould think, on the firft clauſe, mort- 
gages were prohibited: but if doubtful on 
the firſt clauſe, the words of the third clauſe 

took them in expreſsly. The information, 


therefore, muſt be diſmiſſed. 5 


But Lord Knie took a Aiſtinclon, 5 in I V. 
the caſe of Vaughan, v. Farrer, between that! 


caſe, where a deviſe was of the reſidue of a real 
and perſonal eſtate toa charity, and the preced- 


ing caſe, in which there was a /pecific legacy of 


the whole perſonal eftate, and of the mort- 


gage particularly by name, which the truſtees 
particularly claimed , and was of opinion, 
that ſuch a deviſe of the due to a (charity 
would be good, although the deviſor was 
poſſeſſed of mortgages; but it did not then 


appear to dal court, at: there mere moves 
In the "ra of i v. N 1 1 TR 
- por proofs” touching I declarations 


V3. | were 
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were offered and read on 3 ſides, which 


.the court would take no notice of ; ; but this 


Bar. point is now ſettled otherwiſe, mortgages. 


not being conſidered as conveyances - of 
land within the ſtatute of frauds. Thus, in 


i the caſe of Richards v. Sims, where the queſ- 
tion was, whether parol evidence could be 


given of the mortgagee s having diſcharged 
the mortgagor from the debt; the fact, as 
| ſworn, was, that when the mortgagor went to 
be houſe. of the mortgagee with the box of 

writings wherein the mortgage and the 
bond were, and offered them to the mort- 
gagee, the mortgagee put the deeds back 
and ſaid, take back your writings, 7 freely for- 


grve you the debt; and then, ſpeaking to 


the mortgagor s mother, Who was pre- 
- ſent,/ ſaid, I aluays tell you 1 would be 
© kind to your ſon," now you ſee Tam as good as my 


word. The Lord Chancellor as to this evi- 


dence, obſerved, the rule upon this head was 
the ſame in law and in equity; and his opini- 

on was, that it might be admitted. The 
ſtatute indeed laid down a very ti but 
proper rule, relating t to real eſtates, viz. that 
1 no intereſt, any longe A for. for three years, 
mould Pals f in them without writing, nor 
any truſt in them ſor a longer —_ unleſs 
the truſt aroſe by operation: of law.“ The 
ſame rule by that ſtatute rel 4 to the 
5 deviſing of real eſtates; but, in all theſe caſes, 


7 there 2 7 e both hs iy and equity, 
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hutwden abſolute eſtates in ſee and for FORE 


term of years, and conditional late for 
ſecuring the payment of a ſum or ſums of 
money. In the caſe of abſolute eſtates, it 
could not be admitted that parol « evidence. 
of the gift, of deeds, ſhould . convey the 
lands themſelves; but, where a mortgage 


was made of an eftate that was only con- 


fidered as a ſecurity for money due, the land 
there was the accident attending upon 5 
money, and when the debt was diſcharged, - 


the intereſt in the land followed of courſe. 


In law, the intereſt i in the land was thereby 
defeated ;. in equity, a truſt aroſe for the 
benefit of the mortgagor. In an ejectment 
where a title was made under a mortgage, 


if evidence was given that the debt was 5 | 


ſatisfied, this was conſidered as defeating 
the eſtate which the mortgagee had in the. 


land; and i in ſuch caſes, eſpecially where the 
mortgage was ancient, the coutt would pre- 
ſume that the money was paid at the day, 


and would direct the jury to give their ver- 


dict accordingly, unleſs it clearly appeared 
that the money could not be paid at Mey 


day; no writing! was in theſe caſes” necef- 


ſary, which ſhewed that, even- at law, mY 5 
debt was conſidered as the principal and 
the land only the accident. Equity went 
farther; and in all caſes ſaid that, when the 
debt appeared to be ſatisfied, there aroſe a 
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the torigagor. This « ci? was „ Within, che 
exception in the ſtatute of ſtauds, Which 
had been mentioned, as to truſts ariſing by 
operation at law ; and in theſe fort of caſes 
the court received any kind of evidence of / 


: payment: therefore, if a mortgage was 


made by one partner to another, and the 

mortgagor agreed with the mortgagee that 
he ſhould take a certain part of the profits 
of the partnerſhip'in diſcharge of the mort- 
gage, that of itſelf would diſcharge it. Here 
was 4 mortgage made, and a bond at the 


. . fame time entered into for performance of 
EE covenants. Suppoſe an obligee delivered |, 


up a bond with intent to diſcharge a debt, 
the debt would certainly be thereby dic 
charged; and, if the bond was diſcharged 
in the preſent caſe, the mortgage would be 
diſcharged with it; his Lordſhip directed 


an iſſue to try whether theſe expreſſions were 


uſed or 'not, the evidence 48 to this pol 


4 


being doubtful, * Din hs 18 =" 


So where H. in a of. Bol. Ws 
by the defendant S. conveyed an houſe and 
ſurrendeted a copy hold eſtate to him and 
his heirs; the bill was for a reconveyance: 
on payment of the remainder due of the 80“. 

and intereſt.” The defendant, | by anſwer, 

| inſiſted, that the conveyance "wa abſolute 
to him and his heirs; without any proviſo, 
9 R that the e might 
ir) Ris bo. Lhe; Fl. 7 
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. confeſſed it was in truſt chat, _ 
| after the 80l. with intereſt was paid, the = 
defendant ſhould-fland ſeiſed for the benefit of 28 
the plaintiff's wife and children, although rio. 3 
ſuch truſt was declared in writing. For the 1 
plaintiff i it was inſiſted, that he, having re- £ BY 
plied to the defendant's anſwer, awho Bad not TA 
| made any proof of fuch pretended trufl, was _—_— 
bound by his confeſſion, bat be was mat to. 2 


- theieſtate abſolutely io himſelf, and mm 1 
no ho regard onght to be had to the matter ; . 
ſet forth in. avoidarice of the plaintiff's de- T0 A 


mand, becauſe the defendant had not'proved. ' 
. e SI 1 
nefir of me wife and children. 421] : 1M 7 
Bu in the caſe of Robinſoh » Ve FE Lord Robinfon nn SE a 1 
Hardwicke was of opinion, parol evidence, boy 8 251. wel : 


could not be admitted as to an agreement. © — 
between Co-mortgagors, to charge the lands 8 
otherwiſe than they would. have been af. 
fected, * the 1 8 5 of 0 upon ide A» x ns 
contra | | 5 = 


That * as to the point in 1 e, 
was thus: 4. tenant in tail, remainder to his „ 
brother in tail ith other remainders, want. 
ing to raiſe money to diſcharge debts on 


the eſtare, propoſed to B. to join in a mort. 1 
gage, which was agreed to and done; bot 
joĩned in the bond, but / being firſt named. '* 


received the N be xemainder a :: 
4 Ke N * „„ 
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—_— veſted 1 in CEP REA on the death of 4. | 
[ the creditors of A. brought a bill to turn the 
mortgage and intereſt on the eſtate of B. 
and to exonerate the perſonal eſtate of 4. 
Parol evidence was offered of a particular 
agreement between the brothers that this 
s ſnould reſt intirely upon the eſtate of 
B. e this was objected to, as not being proper 
evidence within the ſtatute of frauds, be- 
_ cauſe. only parol; whereas, this being a real 
light annexed to a real eſtate, ſuch an agree- 1 
= ment could not be proved without writing. 
1 Vee 253- Lord Hardwicke obſerved, as to this part of 
® 1 the caſe, that, as to the parol evidence, it was 
not neceſſary to give an abſolute opinion, 
but he doubted whether it would be good. 
This was certainly a kind of real right, being 
„ do affect a real eſtate in all events contrary! to 
3 the writing, and to rebut the equity. Before 
A the caſe of Brown v. Selwin, it was held in ſe- 
* veral caſes, that parol evidence might be 
Talbot 240. given to rebut an equity, although relating 
| 1 ae . to a real right; but, in that which was the 
Parl. Ca. 179. caſe, of a will, the Lords held otherwiſe: 
F Eq Abe. | from which determination, going farther than 
NE : any had ever gone before, his Lordſhip did 
2 BY indeed differ in opinion; his Lordſhip ſaid 
SD the equity there was, that two Perle being 
| made executors and reſiduary 2 atees, and 
one of them being indebted to the teſtator 
10 the amount of * ite lover en 
J his 


Ew 
bis debt was thereby extinguiſhed, the for- 


mer affirmed the contrary, and claimed a 


ey of the 3000l. as one of the refidubry 
lgatees. The former offered parol proof of 
his being made an e xecutor by the teſtator 
with intent to extinguiſh that debt, but the 


Lords would not ſuffer it to be read; and 
bis Lordſhip faid this was a ' fronger caſe 


than that then under conſideration; but, 
even ſuppoſing this evidence might be read. 
his Lordſhip thought it was not Tuffexzar to 
ove what it was brought! for. . 


we muſt here obſerve. the | Is diſtine. | 


ton between the laſt caſe and thoſe of 


Richards and Symms, and Hampton and Spen- 
cer; and alſo between theſe caſes and that of 


Brown and Selwin referred to by Lord Hard- 
wicke; which laſt, I apprehend, turned upon 


a different point, and was not governed by 


the ſtatute of frauds: for, in the caſes of 


Richards and Symms, and Hampton and Spen- 
cer, the queſtion, as to admiſſion. of parol 


evidence, aroſe between the mortgngors and 
mortgages or their repreſe entatives; but, 
in the laſt cale, the queſtion: was between 


the creditors: of a joint mottgagor and his 


co-mortgagor, the latter of whom, in law, 
independent of any parol agreement, was 
conſidered only as a collateral ſecurity: but, 
if the parol agreement had been admitted 
in i it Wer have charged the 
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eſtate of the latter. which would not other- 
wiſe have been affected, if the deceaſed mort- 
gagor had "left aſſets. Conſequently, the 
ground of admitting parol .evidence in the 
former caſe does not exiſt | in the latter; for 
the court, in the former caſe, conſidered 
the eſſence of the contract as a negociation 
for a loan, the land as pledged collaterally 
to ſecure the payment of it; that therefore 
any evidence which explained, impeached, 
ot diſcharged the perſonal. contract for a 
loan, affected the land, not direaly but con- 
Ffeguentially only. Ex. gra. if the money 
borrowed was paid or the debt diſcharged, 
_ the hen upon the land, which was only to 
ſecure that, determined; in equity therefore, 
it was from thenceforth held in truſt ſor the 
mortgagor. But, in the caſe of Robinſon 
and Gee, the evidence offered went directly 


w affect the lands in the hands of the figs 


viving mortgagor with a parol agreement, 
contrary 


contemplation of a mortgage it is true, hut 
totally irre lative to the contract for the loan 
between the mortgagor and mortgagee, to 


which, in the former caſe, the evidence 


offered was conſidered to apply directly, and 
by affecting that, 10 affect the land indi- 


realy and conſequentially: and, in the caſe of 
Bron and Selwin, the object was to procbre 
the admiſſion of parol evidence to ſhew 
chat the teſtator intended words i in his will to 


Ent 


the ſtatute of frauds," made in 


=_ 


1 er ©] 


trary to the ſettled rule of law, that here a 
will or inſtrument explains itſelf, no evi- 
dence out of it ſhall be admitted; but the 


intention ſhall be collected from the written Ibid, 


words; for, even in the, caſe of an ambi- 


guity on the face of a deed or will, it is clear 
law, that it can never be helped by aver- 


ment; becauſe the law will not couple and 


mingle matter of ſpecialty which is of higher 


nature, with matter of averment which is of 


inferior account z for. that would be to make 


all deeds doubtful and ſubject to averments, 


and ſo, in effect, things to paſs without 


deed, which the law appointeth ſnall not 


paſs but by deed. And, therefore, if a man 


give land in tail (though it be by will), 
the remainder in tail, and add a proviſo to 
reſtrain alienation and create a perpetuity; 
It cannot be averred and proved, upon the 
ambiguity of the reference in this clauſe, 
that the intent of the deviſor was, that the 
reſtraint ſnould go only to him in remainder 


and the heirs of his body, and that the te- 
namt in tail in poſſeſſion was meant to be at 


large; it being a fixed mazim, that all am- 
biguity of words ariſing from matter within 


a deed or inſtrument, may be holpen by con- 
| fruRtion, or in fore caſes "of — but 


e never by averment. 


operate otherwiſe than they would do iFrabien 
according to their ordinary import, con- 


25 e indeed 
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(Indeed) there are caſes in which 55500 evi- 


R "Miner is admitted to ſhew the intent ion of a 


teſtator or deviſor 3 but thoſe caſes are nit 
vhere the ambiguity appears upon the deed 
or inſtrument, but where there is ſome col- 
lateral matter out of the deed which giveth. 
riſe to it; as where a man bequeaths a le- 
gacy or deviſes an eſtate to J. S the fon of 
N.; and NM hath two fons of that name; it 
is elear, upon the face of the will, that the 
donor meant a benefit to J. S the ſon of N.; 
yet an ambiguity ariſes out of the deed, 
from N. s having two ſons of that name, that 
renders it doubtful which of them was in- 
tended to be benefited; to e RA 
doubt, perol evidence my be admitted. 8 


So, „here man gave his SPY a legacy 
of 1000. and, as to the reſidue of his real 
eſtate (except one cloſe i in. his will bequeath⸗ 
ed to a charity), deviſed it to her and her 
d heirs, in truſt to {ell the ſame, or ſo much 
thereof as ſhould be needful, for payment of 

his debts and legacies ; and alſo gave all his 
" perſonal eſtate to her towards payment of his 

" debts and legacies, and made her executrix; | 
the queſtion was, whether. here was an im- 
plied or reſulting truſt in the executrix, as 

to the reſidue after his debis, legacies 
paid, for the benefit of the heir and parel 
evidence was admitted to ſhew that it was 
| 2 1 ob an the 


„3 


the 3 W this ſhould be Aa be- 
neficial deviſe to the wife and executrix. ö 


It is obſervable in this, as in, the preceding 


caſe, that the ambiguity ariſes from a cir-. 


cumſtance out of the will, and not upon 


the face of it; viz. the wife s being capable 


of taking the bequeſts given by the teſtator 


in two capacities, as legatee to her own uſe, 
and as executrix in truſt for the next of kin; 


and it being doubtful which way ſhe was 
intended to take by the teſtator, becauſe i it 
was prima Facie reaſonable to preſume he 
would not have given ber part as a legatee, 
if he had meant to give her the whole reſidue 


3 


beneficially as exccutrix, for the latter be- | 


queſt would have inyolved in it the former; 
therefore, as there was no doubt but that 
ſhe took the whole by the will, the only 


queſtion was, in what capacity ſhe took it. 
And it is like a bequeſt of gol. to J. S and 
100l. to F. S. ſons of A. B. in Which caſe, 


there can be no doubt but parel evidence 


would, be admitted {to prove which ſon was 


meant to have the greater and which the 
les legacy ; the, only difference being, that 
in the latter caſe, the bequeſt would be to 
two perſons in their natural capacities; 


whereas, in the former, it is to one perſon 
capable of taking in two diſtinct ee 
the one un. the other ae 


Fg 


But | 


1 . 
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_———- But i the act Brown dd bee 
3 WR # — a plain and expreſs deviſe of a moiety 


- | of every part of the teſtator's perſonal eſtate, 
= - not before diſpoſed of, to the co-executor, 
—_— :. of which the debt to the teſtator was indiſ- 
- 4 putably part. Therefore no doubt aroſe, as 
== do the bequeſt, by matter out of the will; 
2 | „„ the intent was to deſtroy the force of 
the written will and overturn the Plain 
1 words of it by parol evidence only; and not 
5 : to obviate or take off an implication, which 
might or might not take place, and yet the 
Ne of the will have their force and ope- 
| nation; nor was it to anſwer any rule. or 
— conſtruction of equity ariſing upon, or con- 
a ſiſtent with the words of the will, but to 

| controul and take away a plain deviſe and 
5 expreſs gfe to the EF Execmnor. PO 


m—— 


22s. Nor do I: apprehend that either of theſe 
= - . caſes claſhes with the reſolutions that have 
= 2 Will. 620. been made, as to admitting parol evidence 
1 W > —— ag on agree ments reſpecting lands; thoſe caſes 
1. 25. depending upon another principle, viz. that 
= _ of the juriſdiction of equity where there is 
_— fraud. As where an ment. for a mort- 
g gage was drawn by the morigagee, the 
maortgagor being able to- write his mark 
|: _ 3 Atk. 3899. only, and the mortgagee omitted to inſert a 

| | of covenant for redemption; in which caſe, on 
” © bill to forecloſe, the-court permitted the 
mortgagor to read evidence to ſhew the 


5 N omiſſion. Z 


So, where a mortgage was drawn in two 18 „ 
deeds, one an abſolute conveyance, the other 526. 
a defeazance, and the mortgagee omitted to 
execute the defeazance, the "GT was 

| permitted to ſhew the miſtake. 00 8 


Again, where an abſolute e was bid. 
made for a ſum of money, and the perſun | 
to whom it was made, inſtead. of entering 
and receiving the profits, demanded intereſt 
for his money and had it paid him; this was 
admitted as evidence to n Be nature of „ 
the oonveyance. 
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"For, in ſuch caſes, "ts Sf offered is 
not conſidered | as a variation of the agree- 
ment, but explanatory only of what it was 
meant to have been; and the allowing any 
other conſtruction upon the ſtatute of frauds 
and perjuries, would be to make it a guard 
and protection to fraud, inſtead of a ſecurity "= 
pink it, as was the intention of it. TA * 1 


. Another exception likewife Were our 1 
attention in ſpeaking of this ſtatute, and a $6, 
that is, in caſes of ſecret truſts of eſtates 
that do not appear upon the face of the 
deeds whereby they are conyeyed, but are 
admitted by the truſtee; for ſuch caſes, 
being out of the miſchief, are Je 
in equity, as not having been in conte: 
plation of the 8 on Paſing that 5 - 


ſtatute. Rs 


\ 


Black. 
Com. 158. 


- FALSE 
enter upon it, and take / poſſeſſion, without 
aa poſfibility at Jaw. of, og enen 


evicted by: the eee, e 107 05” 


Of the Interelt of a Mortgagor in the 


Prem ns s eng Wo bim. 


1 
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As ſoon as the l of 95 mortgagee is 
4 created, which is now done either by 
leaſe and releaſe, bargain and fale, or more 


frequently by- ci eation of a term for years in 


the premiſes, he may immediately enter upon 
the lands, but ſubject to be diſpaſſeſſed 


upon performance of the condition, by pay- 
ment of the mortgage money, at the day 
limited. The uſual way therefore, as hath 
been ſaid, is to agree that the mortgagor 
ſhall hold the land til the day aſſigned for 
payment, and that the mortgagee ſhall not 


intermeddle with the poſſeſſion until default 
therein. And in caſe of failure, whereby the 


eſtate becomes abſolute, 8 the mortgagee may 


"Some doubts have ariſen, wick eſtate the 


mottgagor has in the. land from the time 
of making the _ mortgage, /u der ſuch ou 
| DIODE! that the mortgagee i 


all not in- 


 termeddle 


| with the actual poſſeſfion of the pretniſes, 
or perception of the rents thereof, until de- 


by the court, that he was "tenant at will: 2 ry” 
diſtinction being taken between this agree „ 


5 5 87 1 e 78 
5 0 with the poſſeſſion until default * dA 


of payment; whether he be leſſee for n 4 
many Years, of ohly. i in as tenant at will, or 
by ſufferance; © 


Andi in the caſe 1 — 104 Fe 
where a mortgage was made by bargain EINER. 
and ſale with a proviſo and agreement = 
between the parties, that the. mortgagee; | | 
his heirs or aſſigns, ſhould not intermeddle 


fault of payment, which was to be made 
at the diſtanee of ſome years: It was held 


ment, and an agreement with the mort- 

gagee that he ſliould enjoy it during thoſe zo. 5 1. 

years ; for the latter would have. amounted. 2¹ H 1 5 
to a leaſe for years, MIL 


8 . BE 


But although, prin ford. hebe 1 a 
reſemblance betweeh the eſtate of a mort- ; 
gagor left in poſſeſſion of the premiſes undet „ f 
ſuch an agreement or otherwiſe, and a te- _ 8 1 
nancy at will; yet, upon a minute and ac- * 9 
curate inſpection, a clear diſtinction will be 
found between. theſe intereſts; and alſe 
between tlie caſe of a mortgagor in actual e 
poſſeſſion, and one who under- lets to te- 1 . 
nanta; ſor, by the agreement underſtood e 4 
aneen te b and b the 1 

” | bitter 5 
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I OO FE: 10 receive 8 the former 
to keep poſſeſſian : but no tent is reſerved 
from the morigagor, nor is he intitled to 
notice to quit; he- hath not even a right to 
the emblements, each of which are > Properties 
appertaining to a tenancy at will in the ſtrict 
ſenſe of tlie word: and the reaſon is, becauſe, 
in this caſe, the crop as well as the _,. is a 
„ ee the debt. kee ml 


r yotr 32; 


Hut in both fre 1 even = Giilitade 
"_ if | there be an under-tenant;-- for 


aue ese be no ſuch thing as an under te- 


vont te a tenant at will; ſuch demiſe being 
in itſelf a deſertion, which, in ap amounts 
eee of the: will. i 


5 


In ah caſe, it ſeems, . the 8 


n . 


may conſider the morigagor as a difſeiſor, 


and his leſſee as a Mg -doer or not, at his 
election. | 


*# the, mortgagee | permits the pact 


enjoy his leaſe, the mortgagor may, from | 


thenceforth, ve conſidered as a receiver of 
'the rent, or, in ome. fort, a truſtee for the 
mongagee, who may, at any time, counter 
wand the implied, authority, by si ving 09: 
tice, to the tenant not io pay the N to the 
| morigagor any longer. £ . 


* of. . v4 ; £96 


ragor ede the other at 


1 
ode 'Gecmient, e being ill un net "W 4 Perle 


'who had no power. o Callie. bur 000 


i eviftion by the mortgagee. 


408 20 Bun 
1 N foi: was held, by the Court of 
King's Bench, in the -caſe of Keech leſſee of 
Warne againſt: Hall and another; where an 
-yedment was brought for a warehouſe in 


London, by a mortgagee, againſt a lefſce 
under a;leaſe in writing for ſever” years, 


made after the date of the mortgage” by 


the mortgagor, who had continued in poſ- 
ſeſſion; the leaſe was at a rack rent. The 
mortgagee had not notice. of the leaſe; nor 


the leflee any notice of the moriguge. The 
defendant offered to attord to the mort- 
gagee before the ejectment was brought; the 


plaintiff was willing to ſuffer the defendant 


oe redeem; There was no naue v0 Gt, 
ſo that, altholigh the written leaſe Was bad, 
yet if the leſſer was to be confidere@as'tenaint 
at will from year to year by conſtruction, the 


plaintiff's: action muſt fail. The queſtion 
vas, whether by the anne 


" MW which was, that the latter ſhould receive in- 


Lereſts, andthe. former keep poſſeſſton, the 


Keech leſſee 
of Warne a- 
gainſt Hall 
and another, 
Douglas's 
* . 


between the mortgagors and mortgzgees, 


mortgagee had given an implied authority | 


to! the mortgagor to let from year to peur x 
1 at's rack rent, or, whether The wight not 5 
„rest the defendunt a8 4. treſpaſſer, 8 


om. -paa And Lord ald, 


5 * : ee | 


* 


0 1 7: Þ - * 
oy delivering the « inion of the court, that on 
full conſideration, they, were all clearly of 


opinion, that there was no ipference of 

| fraud or conſent againſt the mortgagee, to 
NY RT prevent him from conſidering the leſſee as 2 
It was rightly admitted, that 


= "wrong doer; 
i. the/mortgagee- had eieduraged the tenant 
to lay out money, he could not maintain 
this action; but here the queſtion turned 
| (por the agreement between the morigagor 


_— imd.- mortgagee. | When the + mortgagor 


vas. left in poſſeſſion, the true inference 
to be drawn was. an agreement that be 
| ſhould. poſſeſs the premiſes at will in ih 
| Aritaeſt fenſe; ; and therefore. no notice was 
given him io quit ; and he was not even 
Antitled to reap the crop, as other tenants 
at will were; becauſe all was liable to the 
debt, on payment of which, the mortgagee's 
title ceaſed. The ſtmortgagor had no power, 
. expreſs or implied, to let leaſes not ſubjett 
3 do every circumſtance of the mortgage. 
by implication, the mortgagor had ſuch 

A power, it muſt go to à greater extent, to 
| leaſes where a4 Fine was taken on a renewil 
for lies. The tenant ſtood exactly in the 
ſtuatiom of the mottgagor. The poſſeſſion 
1 the mortgagor could not be conſidered a5 
holding out a falſe appeararice}" It did nat 
induce a belief that there was no mortgage, 
for it was the nature of the tranſaction, that 
„ morigegor ſhould continne in poſſeſſion. 
„„ vate S8 „„ Whoever 
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ejectment being for a warchouſe ; "bike how 
ever that tight be no bar to the mortgagee” 8 
recovering in ejectment, it would only give 
the leſſee right of ingrefs and egreſs to take 
- the”crop;; as to which, with regard to tenants 
at © will, be dent 05 Littleton e 155 
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a Neale ſhould | inquire after . examine the 
title deeds. In practice indeed, , eſpecially" in 
the caſe of great eftates, that was not often 


done, becauſe the tenant relied on the honor 
of his landlord); but whenever one of two 5 
innocent perſons muſt be a lofer, the rule 5 


was gui prior eſt tempore, potior eft jure. If 
one muſt ſuffer, it muſt be he who had not 


uſed due diligence in Jooking i into the title. 
I: was ſaid at the bar, that if the plaintiff, 
in a caſe bke this, could recover, he would 
alſo be intitled to the meſae profits from | 


the tenant in an action of treſpaſs ; which "Np 
would be a-manifeſt hardſhip and injuſtice, .- >>» 


as the tenant would then pay the rent twice, 
His Lordſhip gave no opinion on that point, IP 
but there mi ight be a diſtihQion, | for 'the 
mortgagor might. be conſidered as receiving” 
the rents in order to pay the intereſt, byan 
implied authority from the mortgagee till he 
determined his will. As to the leſſee's right. 


«646 ap the corb, which he might have ſown 


previous to the determination of the will; 
that point did not ariſe in "this caſe, the 


* 


1 72 J ID 
_ But there ſeems to be no occaſion, in 
=: 1 this caſe, for any implication, of an autho- 
1 = + rity. from the mortgagee to the mortgagor 
BD to teceive the rents and profits. For al- 
5 though the poſſeſſion of the leſſee of the mort- 
. HINT gagor, under a leaſe from bim, will make 
-— him a wrong -doer a as to the mortgagee, his 
leſſor lellor being, as to the mortgagee, a diſſeiſor, 
and conſequentiy incapable of conveying 
NY | a good title as againſt the mortgagee : yet, 1 
1 . apprehend, the leſlee will not be in a worle | 
F cale than a tenant under a diſſeiſor, which, 
{1 

* granting the underleaſe, the. morigagor 
ath made bimſelf at the election of tt the mort- 


'K $ 


3 Lifford'seaſe, Sage. And 4 diſtinction bath. been taken 
= 1 Cog between che caſe of the diſſeiſor, and that of 
* : him who comes in under the diſſeiſor by title; PEE 
for if a man de diſſeiſed, and the difſei- 
3 for, during the diſſeifin, | cuts down the trees, 
= 3 grals, or the corn, growing upon the land, 
5 and afterwards the diſſeiſee rerenters, "the | 
diſſeiſee ſhall | bave an action of treſpaſs 
againſt him v vi et armis for the trees, graſs, 


= corn, c. ſor, after bis regreſs, the law, Ne 
0 the difleifor and his ſervants, ſuppoſes f 
= the freehold always continued in the diſ- r 


1 | Holes. But, if the dilſeifor makes ..a, feof- 
went in fee, gift in tail, leaſe for; ie, or 
S afterwards. the diſſtiſe wy 
© he ſhall not  haye treſpaſs vi es arms, againſt 


y 
vj | © thoſe who come in by 7 for this fiction I ſe 
. f the lau, that the freehold continued fo 

vi 0G e . da i 


„ ; : * . 
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RF p 
always in the  diffeiſce, ' ſhall: not have te- 
lation to make him, who comes in by 
tie, a wrong - doer vi et armit, becauſm 
in fiftiohe juris ſemper  equitas exiſtit. But, iu 
ſuch caſe, the diſſeiſee ſhall recover all the 
meſne profita againſt the diſſeiſor; in the 
ſame manner as the diſſeiſee ſnould recover 
in an aſſiae at the common law before 


the ſtatute of - Glayceſter; rap. i. damages 


only againſt the diſſeiſor: beſides, it is tis 


be preſumed, that he who comes in by 
title has given fbi recompence to the 
7 75 and tliat che leflce has paid. rent to 

im ot other <alideration, and therefore, 
in 1 the eigene is to be charged 
ith the whole.” nn and ntl ag bs 675 


8 — PSY 
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(Bs, as to Worin to the emblements, 


1 diſtinQtion is taken between tenants who = 


have particular eſtates that are uncertain, 
defeaſable by rhe act of the parties to the 
original contract, or by the act of God; 
and thoſe who have particular eſtates un- 
certain, defeaſable by à right pardmount ; 
for, in thb latter caſe, | he that bath, the 
right. paramount ſhall have the emblements; 
as althoug h, q u0ad a ionem, the lay. will not 
by 4a e "the © leſlee, who comes in 
by ritle, liable to punill ment as atreſpalſor ; g 
yet, quoad proprietatem, «he tegrels e of the diſ- 
elde reveſts the property in him, as well 
for the em nblements « as for the freehol&itlelt, 
id and 
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45 „ the Soltet or leſſee ohahe 
diſſeiſor, as againſt the diſſ iſor himſelf. For 
tts rule and reaſon of the law is, that after 
the regteſs uf the diſſeilech the law àdjudges 
that the freehold has continued in him, which 
rule and reaſon extends as well to the emble- 
ments, as to the fteeholdʒ and, although 
the act of the diſſeiſor may alter a man's 
action, yet his act cannot tal away rpg 


Funn 3 THY „* urge 


* 
i DSI 5 


a — the law is the hs. if the feoffee or 
leſſee ſows the land, or cuts down trees or 
Sets, and ſevers 885 carries. away, or ſells 
them to another. 1 e et aſter the regreſs of 
the Uiffciſce: he may take the corn, as well 
as the trees and graſs, from whatſoever place 
3p are carried to; for the regreſs of the 
continue the free hold againſt them all in the 
diſſeiſee ab initio, nor can the carrying them 
off the land alter the property; and if 
the diſſeiſee takes them, zbey- ſhall be reco- 
vered in damages againſt the diſſeifor,,.... 


5 ob age ors gy en ory 
Nor do fes ſee any ground upon which the 
+ 344 de 3 8 

as of a tenant under. a mortgagor can be 
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diſting uiſhed, as. to. 4 ri ght of emble⸗ 


e 59 any other tenant, under. a toy 
 tious title; ; tor, if be be cc hidered. a8 1 


" hs 


 wrong-doer as to his "occupation. of the pre. 
miſes, he, cannot be e in a, differ 
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(ent chars Nor as to the emblements: ner 
is there any room to imply a conſent to 
cultivate the. property, when no implication 
is admitted of a conſent * to occupy it. As 


if an authority can be implied in the mort- : 


gagor from the mortgagee to permit the 
#ultivation,. the ſame, principle, by analogy, 


will juſtify. ſuch an implication, that he had 


an authority to, demiſe, hich. W 


il caſe was not admitted, . py „ 


TIS 


But uch leaſe will be aa waitin the 
FE tents all rangers, and will inti- 
te the leſſee to the equity 'or e is 


be ei 5 * A 


an 
1 ; 


is only a 7 ee d years, the 
co 


not ſuffer a mortgagor to prejudice! the * 
; Mw eat 800 %% nf. 8 


1 3 4 


equity, t at a mortgagor in poſſeſſion can- 
not bar a mortgagee . by a fine and non- 
” claim 3 for, although the mortgagee be in 
teality out of poſſeſſion, - yet, where that 
is done by the conſent of, both parties, 
and the nature of the contract requires tat 1 
it ſbould be ſo while the intereſt is paid, 
it e vould be againſt the original deſign of 
dhe contract, Nen 20 e kanten 
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. 1 Ch. Ca. 59. 
et vid. 3 Cro. 


0 eos the: mortgagee” to ſtay 
:waſtey) will grant an injunction; for they will 


4, Keuled 8 in A. court » 1 
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Rand v. 
Cartwright, 


304. 


Farrant 4 
Lovel,. 
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1 Vent. 82. 
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gor, except the payment of the money and 
1 F navel cola e the er e 6f hi 
E | Porter v. Ar OT ſuffered hs « morgagor tenant 


InB Ch. Rep. 
5 whe ere Fab in tail A banner unc 


J | © LT Tadzrd v. 
1 12 for 0 years by way K mortgage and 
13 1 119. then married, and "ſuffered a fecovery to 
1 enable him to make a jointure; one queſ- 
tion was, whether the recovery ſhould. enure 
r make good the mortgage, it being deſign- 
4 ot br 08 py the marriage ſettlement only? And 
iiiit was determined that it ſhould ; for, if 
10 recovery had been, there could have 
3M been no Jointure,' and the jointreſs could not 


N * bh a 


v i % 
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=. have avoided the mortgage; ſhe was in by 
__ de act of /her-huſbandy-and no ſubſequent 
3 act of his could avoid his own act prece- 
| dent: and though the recovery was ſuffered. 
to. a collateral purpoſe, yet it would enure 
$9 goreÞ to make "ak all N ads and incum- 
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= wht — ** mp in bedecken gains a | inks 
rade mh becauſe the mortgagee,) notwithſtand- 
= 2 — og < ing the form, has but > chanel, the mort- 
geſtge being only a pledge wan for ſecurity 
= of his money; and the original ownerſhip 
_—_ of the land ſtiſl refiding: in the mortgugor, 
—_— _- "WIT only to the legal: title of che mort 
F] en gage, 


"5 
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gagee, ſo for a8 ſuch title i is ma- , 

end of his ſecurity. VV 5 
' The methods of redemption and forecloſ. 05 

ing being f found dilatory, expenſive, 4 1 
inconvenient, not only to the mortgagee 1 
but alſo to the mortgagor, the legiſlature VM; | A 
deemed it neceſſary to interfere, and in ſome — 
degree remedied i it by the ) Geo. 2. c. 20 by 7 5 1 
which ſtatute it was provided, that after bh 
payment or tender by the mortgagor of "1 


principal, intereſt, and- caſts, the mortga- 

gee ſhall maintain no ejectment, but may 

be compelled to re· aſſign his ſecurities, and 

deliyer all deeds, evidences, and writings in - 

his cuſtody reſpecting the mortgaged R A 

| miſes to the mortgagor. And that, where 
4 bill is filed to redeem or be. forecloſed; " 
the court may, upon application by the de- 

fendant, and upon his admitting the right 
and title of the plaintiff in the ſuit, before 
ſuch ſuit be brought to hearing, make ſuch * 

order or decree therein, as would have been — 
made in caſe ſuch ſuit had then been regu= + i 
larly brought to hearing before ſuch court, = 


But it is provided, that this act ſhall 
not extend to any caſe where the perſon 1 
againſt whom the redemption is prayed, 7 
ſhall (by writing under his hand, or the | | 1 
hand of his attorney, agent, or ſolicitor, to PRs, 1 
be delivered before the money ſhall be 025 


5  brongle 


5 CS & A 5 
c brought into ſuch court of law, to the at- 
torney or ſolicitor for the other ſide) inſiſt, 
either that the party praying a redemption 
; has not a right to redeem; or that the pre · 
miſes are chargeable with other, or differ- 
. ent principal ſums than what appeared on 
: . face of the mortgage, or ſhall/be ad- 

mitted on the other ſide; nor to any caſe 
where the right of redemption to the mort- 
_giged lands and premiſes in- queſtion in 
any cauſe or ſuit ſhall be controverted ot 
: queſtioned by or between different defend- 
| ants in the ſame cauſe or ſuit; nor ſhall 
be any Prejudice to any ſubſequent mort- 

| Sager or incumbrancer. Pk 


— 


1» the „ „ & M. c. 25. it is ended: 

et that no perſon ſhall be allowed to have 

_any vote in election of members to ſerve 

in parliament, for or by reaſon of any truſt 
eſtate or mortgage, unleſs ſuch truſtee or 
mortgagee be in actual poſſeſſio or re- 
ceipt of the rents and profits of — buy ſame 

. _ eſtate; but that the mdrtgagor, or ceftui que 
| _ ruſt in poſſeſſion, ſhall and may vote for the 
— fame, notwithſtanding: ſuch mortgage or 
. aul. 5 | | 2 
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10 forms a an accurate idea of the nature 


eſtate pledged! as a ſecurity, he muſt- MN 
viewed at four periods of „ 


Firſt, At the inltant of executing. the 
morigage, and before forfeiture, while poſ- 
ſeſſion is yak is hs mn n in * n 


gagor. . eee 0 : * 
Secondly, After PEER ue = - 


by non-payment of the money at the day, - 


and before the mortgagee | enters into 


„ + T4 Ed . 


' f - SY; + ; 
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Thi idly, After hs mortgagee n 10 
pſſeſſion 00 the evigton of the mortgagor. 


And, Fourthly, On forecloſure, of „cn 
we hall (peak. at large hereafter, e 


8 eftate ef the mortgages, KOT: 
feiture, ſtill continues as it was at common. - 
law, before the interference of courts of 


equity: he is intitled to an elite as tenant 


8h 


1 


of the intereſt of a mortgagee in the 


*. 


” # 
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in . in Nb or for term of years, 
| ſubject to any agreement made between him 


and the mortgagor relative to the poſſeſſion, - 


and defeaſable at law by performance of 
dition. As ſoon. as the eſtate is 


created he may enter into poſſeſſion 3 but a8 


the payment of the intereſt is the principal 

bddject of the mortgagee, he ſeldom avails 
Himſelf of that right, unleſs obliged ſo to 
06 to ſecure payment of «the. intereſt, or with 
a view to e the repayment of the 


„ — 


40 OY Nom dis FORE all "EY 
ſupra, other intereſts in land, made or conveyed 


by the mortgagor ſubſequent to the mort- 


inft the mortgagee. As to him, the te- 
. under ſuch leaſes, or perſons Elaliving 
ſuch intereſts, may be conſidered as tref- 


paſſors, diſſeiſors, and wrong-doers. oe 


On ! the ſame principle, the mortgagee 
_ (fince the ſtatute 4 Ann. c. 16. to difpenſe 
with. the neceſſity. of attornment of tenants) 
on notice becomes. intitled to the rent of the 
premiſes mortgaged (if let), from the time 
of executing the conve yance; for the rents 
and profits are liable to the debt as n 
prem uy” USO: 105 W121 e 
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though, before forfeiture, are void 


0 81 1 


This was determined in the caſe of Miſs Moſs . 1 | 


againſt Gallimore and another, upon a ſpe- Ste 


cial caſe reſerved in an action of treſpaſs Doug. w 


266. 


at the aſſizes for Staffordſbire. The caſe was 
10 follows” One Harriſon, being ſeiſed in 
fee, on the firſt of January 1772, demiſed 
certain Premiſes to the plaintiff Moſs for 
twenty years at the rent of 40l. payable 
yearly om the 12th May; and in May 1172 | 
he mortgaged the ſame premiſes, in fee, to 
the defendant Mrs. Gallmore. Moſs conti- 
nued in poſſeſſion from the date of the leaſe, 
and paid his rent regularly to the mortga- 
gor, all but 287. which was due before the 
month of November 1978, when the mort- 
| gagor became a bankrupt, being at the time 
indebted to the mortgagee in»more than 
that fum for intereſt on the mortgage. On 
the zd of January 1779, one Harwar went _=_ 
to the plaintiff, on behalf of Gallimore, = 
ſhewed him the mortgage-deed; and de - 
manded from him the rent then remaining 
unpaid, This was the firſt demand that 
Gallimore made of the rent. The plaintiff _ * ," $= 
told Harwar, that the aſſignees of Harrſom  ' 
bad demanded it before, (viz.) on the 3ziſt oO 
of December; but, when Harwar faid, that 
Gallimore would diftrain for it, if if was not 
paid, he ſaid he had ſome cattle to ſell, and 


boped ſhe wqnld not diſtrain till they V 
fold, when he would pay it. The plaintiff 1 
not. "BONG TOs according to this änder. 

e raking, © 1 . 


L f 8 

taking. the other defendant, by order of 
0 Gallimore, entered and diſtrained for the 
rent, and thereupon gave a written notice of 
ſuch diſtreis to the plaintiff in the follow- 
ing words: Take notice that H have 

25 this. day ſeized and diſtrained; "Et. by 

« virtue of an authority, Se. for the ſum uf 

& 28] being rent, and arrears of rent due 
9 Eſther . Galli more at Micbaelmas laſt paſt 

dr for, &c..; 1 and unleſs. you pay the ſaid 
1 "Be. He accordingly ſold cattle 
and goods, to the amount of 22/. 2s, The 
queſtion ſtated for the opinion of the court, 

was, whether, under all the circumſtances, 

the diſtreſs could be Juſtified? And the court 
determined. that i it might, ſaying this calc 

was, in. its conſequences, very material. lt 

was the caſe of lands let for years, and af. 
terwards mortgaged ; and conſiderable doubts 

in, ſuch. caſes had ariſen in reſpect to the 

| mortgagee, when the tenant. colluded with 
the mortgagor.; for, the leaſe protecting the 
poſſeſſion of ſuch a tenant, he could not be 
turned out by the mortgagee. Of late years il | 
the courts had gone (o far as to permit the i 
3 mortgagee to proceed by ejectment, if be 
1 has given notice to the tenant that he did 
not intend to diſturb his poſſeſſion, but on) 
| 2 required the rent to de paid to him, and 
— ff" the mortgagor. This however was 
. "6 intangled with difficulties. The queſtion 
a here "Was, whether the mortgagee was, ot 
was 


rr ws .' ow 


* - * 
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was neceſſary, on the principle of noti 
ihe tenant; but when that took place, it 
certainly had relation back to the grant, 


was not, intitled to the rent in arecar? 
Before the ſtatute of eee 


to 


and, like other relative acts, they were to 


be taken together. Thus livery of ſeiſin. 


though made afterwards, related to the time 


of the feoffment; ſince the ſtatute the con- 
veyance was complete without the attorn- 


ment; but there was a proviſion that the te- 


nant ſhould. not be prejudiced for any act 
done by him, as holding under the grantor, 


till he had received notice of the deed: 


therefore the payment of rent before ſuch 


notice was good. With this protection he 


was to be conſidered by force of the ſtatute, 


as having attorned at the execution of the 


grant. And here the tenant had ſuffered 
no injury. No rent had been demanded, 


which had. been paid before he-knew of the 
mortgage. He had the rent in queſtion ſtill 


in his hands, and was bound to pay it ac- .”- 
cording to the legal title. But having 
notice from the aſſignees, and alſo from the 
mortgagee, he dared to prefer the former, 
or kept both parties at arms· ength. In the 


caſe of executions it was uniformly held, that 


if any one ated after notice, he did it at his 
peril. He did not offer to pay one of the 
parties on receiving an indemnity. As be- 
teen the aſſignee and the or gagey; who 
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Se 1756. rents to the mortgagee, which they had re- 


16% 6 
war” ities to the rent? the aſſignees 
Rood cnartly in the place of the bankrupt; 
"now a mortgagor was not properly tenant 
at will to the mortgagee, for he was nat 
to pay bim rent, he was only fo guodun 
modo Nothing was more apt to confound 
than a fimile. When a court or a counſel 
called a mortgagor a tenant at will, it was 
barely a compariſon, He wes like a tenant 
at will, the mortgagor received the rent by 
a tacit agreement with the mortgagee, but 
the mortgagee might put an end to the 
agreement when he pleaſed. He had the 
legal title to the rent; and the tenant in the 
preſent caſe could not be damnified, for 
the mortgagor could never oblige him to 
pay over again the rent which had been 
levied by this diſtreſs. This remedy was 
a very proper additional advantage to mort- 
| Engers to ru ane . we te- 


TD for 3 


ceived from the tenants of the mortgaged 
eſtate, his honor, the Maſter of the Rolls, 
| ſaid, That the Court of King's Bench, be 
- underſtood, now entertained ſome doubts of 
. the. propriety of the deciſion of Moſs v. Ga- 
more that the principle. oon which that 


f caſe was decided was, that the right of the 


A would nn. a good de- 


fe nce; 


| [ 8 3 


ſence, if put on the record by way of. juſti- 
fication under the mortgage term or con- 
veyance. This reaſon, his honor obletved, 
had impoſed upon him; but it was not con- 4 
ſidered that it might have been replied to 1 
the defence that the morigagor, till notice, 7 
was tenant at ſufferance, if not tenant at 
* io the - mortgagee. 


In the calc of Spor les v. | Smith, the court Sparkes v. 
refuſed, on bill, to compel an aflignee of _— r ef. 
a term on mortgage to diſcover his aſſign- MT OT 
ment; the object of the leffor in requiring 
it, being to make him liable to the ov. 
nants of the mortgagor, although he had nor 
taken aQtual poſſeſſion of the premiſes. 5 


This was 2 mortgage of houſes held upon 
leafe for ſeven years,. with covenants that 
the leſſee ſhould repair, deſeazable upon 
payment of the money ſent and intereſt. 
The houſes being greatly out of repair, 
the orig inal lefſor filed a bill to diſcover, 
beer the leaſe was not albgned to the 
mortgagee, and to compel him to perform, fl 
the covenants on the leſſee's part. The de. \ 
ſendant by anſwer infifted he never was in 
poſſeſſion, nor had received any of the rents 
except a ſmall ſum by an order ſrom the 
morigagor to one of the tenants, which 
vas paid him in part of what was. due n 
the mortgage and not as rent. And he 
* court, 


Pilkington v. 
Shaller et al. 


7 Vert. 374. 
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court, 3 it was the mortgagee” 5 folly 
to take an aſſignment of the whole term, 


whereby he ſubjected (himſelf to the cove- 


nants in the original leaſe, inſteid of taking 
a derivative leaſe. of all the term but a 
month, or week, or day, as he might have 


done, yet, as he was only a mortgagee, and 


never in poſſeſſion, would not aſſiſt the 
plaintiff to charge him to perform the cove- 


"7 nants in Ipecie; but left the plaintiff - to _re- 


cover at law as well as he could, and diſ- 
miſſed the bill. | | 


But, rs ſubſequent caſe, where one hun- 
dred pounds were lent by way of mortgage 
upon an aſſignment of a building leaſe, and 
the mortgagee never entered nor took pol- 
ſeſſion, but loft the money lent; the defend- 


ant in equity having recovered againſt the 


mortgagee, as aſſignee, the rent reſerved 
on the leaſe, the bill was to be relieved 
againſt the recoyery at law. and the court 
diſmiſſed it, ſaying, the mortgagee was ill 
adviſed to. take an e of the whole 


term. 


* 


Upon un n e & the 
reaſons upon which the deciſions in the two 
preceding caſes were fou nded, they” will 
appear perfectly reconcilenble; in both, 
the principle of lau, rbut an Mn of « 
Nn term 1 Subje 10 "tbe cavena 
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E 
the ̊ tafe, is fully admitted, The 
diferent event of the applications trettfore, 
did not ariſe from a contrariety of opinions 
as to the legal operation of ſuch an aſſign- 
ment, but aroſe from the parties having 
changed fides on the applications to the 
court. In the former caſe the leflor was 
plaint f, and being unable to make out his 


caſe at law, without the help off equity, ap- 


plied for its aid to inforce a rigorous. and 


hard demand, founded in ſtrict law; the 


court, in this caſe, as it doth in all others, 
when it is called upon to uſe a diſcretionary 
power, took into its conſideration the re- 
ative ſituation of the parties; and the 
| plaintiff's claim being unconſcionable, elect- 


ed to remain paſſive, and leave the parties, 


as they ſtood at law; but, in the latter caſe, * 


the aſſignee was plaintiff: againſt the leffor; 


ſo that he, and not the leſſor, ſought the 
aid of equity, after the latter had obtained 
a judgment at law upon ' the; covenants; in 
which caſe, there appears to me to hive been 


no ground for their | interference, unleſs 


fraud or miſtake had been ſuggeſted +; for 
the original leſſor having a right at law to 
the benefit of the covenants in his leaſe, 
equity in that caſe muſt follow the law. 


And when caſes are attended with hard- 
ſhip, leaving the parties to ſuch remedy 
| only as they are intitled'to at law, is not un- 


i - common 
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common in a court of equity. Thus if a bill 


be brought by a remote heir againſt the next 


of kin, for a diſcovery of a title, and evi- 
dence, and to have terms removed and the 
title at law cleared; this being a hard caſe, 


equity will not aſſiſt; for as it would not re- 


lieve the children, ſhould the remote heir 


recover, ſo neither will it aſſiſt the remote 


heir. 


However, upon confideration of this 


queſtion, | in the caſe of Faton againſt 


Facques, which aroſe upon a caſe reſerved 


at the fittings for Middl:/ex before Buller, 


Fuſtice, it was determined, that a mort- 
gagee, aſſignee of a term for years, ſhould 
not be liable to the covenants in the leaſe, 
unleſs he had taken actual Feen. : 


The mee ſet forth i in this caſe 
were, that on the firſt of December 1975, the 
plaintiff demiſed the tenements in queſtion 


to Denys; that, on the 21ſt of June 17), by 


indenture, made between Denys of the one 
part and. the defendant of the other part, 


after reciting the leaſe, Denys (for the con- 


56S 


ſiderations therein mentioned) bargained, 
| fold, aſſigned, 'transferred, and ſet over unto 


the defendant, his executors, adminiſtrators, 
and aſſigns, the premiſes derpiſed by the 
leaſe, and all the eſtate, right, title, intereſt, 
as of renewal, term of No and time 
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to come and unexpired, property, profit, 
claim, and demand whatſoever, of Denys in 
the ſame, by virtue of the leaſe or otherwiſe 
howſoe ver, to hold unto the defendant for 
all the reſidue of the term of twenty-one 
| years by the ſaid leaſe demiſed ; and ſubje& 
nevertheleſs to. the rents and covenants 
therein contained, and which were on the 
tenant's part to be paid, kept, and per- 
formed : in which indenture was contained 
a proviſo for making the ſame void on pay- | 
ment of one hundred and fourteen pounds, 
and intereſt at five per cent. per annum; and 
there was another proviſo. and agreement 
between the parties, that, until defaule 
| ſhould be made in payment of the one 
| bundred and fourteen pounds. and intereſt, 
contrary to the intent of the ſaid proviſo, 
it ſhould be lawful for Denys, his executors, 
adminiſtrators, or aſſigns, to hold and enjoy 
| the, premiſes without interruption. from th 
| defendant ; that the intereſt. which became 
due on the. ortgage was regularly paid up 
| to, and on the 21ſt day of December 1778 3 
| and that the defendant never had poſſeſſion 
of the houſes under the mortgage. The 
queſtion. ſubmitted to the court was, whe- 
ther the plaintiff. was entitled to,recover the 
rent which became due at. Chriſtmas 1779, 
from the defendant? And Lord Mansfield 
laid, that, in point of fact, this caſe muſt 
e exiſted en paſt in a thouſand 
inſtances. 


4 * 


* 


4 


Holtford v. 
Hatch, 
Doug. 174. 


= as 85, 


[91]. 


Ra ee 1 . great town particularly, 
building leaſes had been and were perpetu- , 
ally mortgaging ; and yet no inſtance had 


een found, where the ground landlord had 
attempted to charge the mortgagee, not in 
poſſeſſion, with the rent or covenants. This 


was a ſtrong argument againft the plaintiff, 


eſpecially where the caſe was ſo hard; fo un- 
_ juſt, and unconſcionable. Numberleſs | 


- conveniencies would ariſe if fuch a Wat 


could be ſupported. The mortgag*e never 
aſked. whether the rent was paid ; he only 
looked to his ſecurity, and, when the prin- 
_ cipal and intereſt were paid, he reaſſigned. 
But, if the plaintiff was right, a mort 
gagee might be called upon, years aſter 
fuch reaſſigu ment, for atrears or breaches 
of | covenant during the aſſignment x the 
eonſequences would be terrible; and all 
this aroſe from a mere ſlip” in the attorney 

in making the conveyance; for, if he had 
E it an under-leaſe, by leaving a rever- 
fion of à day in the mortgagor, the landlord 


would bave had no pretext to call upon the 


mortgagee. Though no 'cafes had been 
cited at the bar 'which applied to the preſent 
_ queſtion,” the court had found two in Vernon, 
which he would ſtate, that it might not be 
ſuppoſed, after this judgment they were 
Nen His Lordſhip ſtated the eaſes 

of \Sparkes v. Smitb and Pilkington v. Sballer, 
and faid, the latter naar a be ſupported; ; 


. 1 J. 


for the court there refuſed to relleve che 


being do ſolemn well-conſidered deciſion, 
e court might reſort to the principles. la 
leaſes, the leſſee, being a party to the ori - 
ginal contract, continued always liable not- 
vithſtanding any aſſignment; the aſſignee 
was only liable with reſpect to his poſſeſſion 
of the thing. He bore the burthen while 
he enjoyed the benefit, and no longer: and 


if the whole was not paſſed, if a day only. 
was reſerved, he was not liable. To da 
juſtice between men, it was neceffary to un- 
derſtand things as they really were, and 


conſtrue inſtruments according to the intent 
of the parties. What was the effect of this 
inſtrument between the parties? The leffor 
was a ſtranger to it ; he ſhould not be in- 
jured, but he wWas not intitled to any benefit 
under it. Could they ſhut their eyes and 
ſay it was an abſolute conveyance ? It was a 
mere ſecurity; and it was not, nor ever Was 
meant that poſſeſſion ſhould be taken until 
default of payment, and the money had been 
demanded. The legal forfciture had only 
accrued: ſix months, and, if the mortgagee 
had wanted poſſeſſion, he could not have 

7 5 7 entered 


mortgagee, becauſe it was his own fault to 
take an aſſignment of the whole term, and 
not an under-leaſe; but that was A very 
common ground of relief” in equity. Theſe 
caſes, therefore, leſt the queſtion as it ſtood 
upori the argument at the bar; and, there 


— 


Dons Rep. 


610. 


1 92 J 


ca. He muſt have brought 


an ejectment. This was the underflanding 


of the parties, and was not contrary to any 
rule of law. K was not an aſſignment of all 


the mortgagor's eſtate, right, title, &c. 


_ Wilt, Afoburſt, and Buller, val were of 


the ſame opinion. 
And in a ſubſequent caſe < of Watker v. 


Nerven, M. 22 Gen 3. this doctrine was 
confirmed as to mortgages, and a diſtinction 
taken between the cafe of an aſſignment by 
Day of mortgage, and uticonditional afſigh- 


merits. . 
2 7 


were if eee nts poet 
fron, he becomes liable to all covenants 
that run with the land, for he takes it cum 
' onere, and. enjoying the profits, he muſt _ 
pena. we K 


Although the money be not paid at the 


day... and the mortgagee brings his ejet- 


ment, and enters into pollefſion ; yet, uni 
after forecloſi ure, in conſideration of a court 
of equity and notwithſtanding the form, the 
mortgagee is conſidered as having but a 
chattel, and the mortgage is only a cen 
the morigagor is the real owner. 


| It follows, of courſe, wola/s this view A 
the tranſaction, that the morgen, before 


boteclolure, 


4 


forecloſure, * cannot ee any at of 
ownerfhip over the property, which | may 
incumber the mortgagor. He can make 


po leaſe of the lands s for years to an under- 


tenant. 


the bill was for redemption on payment of 
praacipal and intereſt. The ſubſtance of 
the anſwer was, that the defendant the 
mortgagee, had made a 
for five years at a rent reſerved, with .a 
covenant, that the leſſee ſhould have the 
option of a further leaſe for four years after 
the expiration” of the ' ſaid term; that the 
| term for five years was now expired, and the 
leſſee defired to take the premiſes for four 


years longer, that, if the plaintiff would 


grant ſuch leaſe, the defendant would re- 


convey. on payment of principal and intereft. 


On hearing this caſr at the Rolls, the de- 


fendant had a decree; but, on appeal to | 


the Chancellor, his Lordſhip was of opi- 
nion, that the mortgagee, before foreclo- 
ſure of the equity of redemption, could not 


leaſe the Premiſes. for years to, bind the 
mortgagor, | unleſs, | to avoid an apparent 


loſs, and merely i in geneſis and the decree 
at the Rolls was reverſed.” IT 


Indeed, if it were othirile;" it would 


be in the * of the mortgagee, effee. 


a in the ifdef 1 4 H 


leaſe of the houſe 


_ twally | 


2 7 
4 


. ally to 5 the mortgagor the dou 
fit of, redemption at his pleaſure, by grant. 
ing beneficial leaſes on fines; beſides, if 


ms difficult for the mortgagor to recover. any 
rent, though the principal and intereſt 


will be reſtrain«d in equity. 


(a2 


ſuch leaſes, were. held good, it would be 


ſhould be paid; as, not claimitg under the Bll 
eſtate of the mortgagee,” he cannot have if 


 *any>betiefir of the leaſe made by him; for if © 


he is neither Honey to 10 . not MF 10% 
. 


3 1 


And a as. a " marigazce ng | before Face 
"cloſure, exereile any act of ownerſhip. that 
will. attach on the eſtate, but oughtt to re. 
convey the premiſes free from all incum- 
brances; ſo neither can he juſtify, in equity 
the commiſſion of any act which. may injure 
be. eſtate; therefore, though at law, 4 

mortgagee in lee may commit waſte, yet he 


Thus. on a bill to redeem. a mortgags 
wherein an account was decreed, and two 
| hundred and forty pounds reported due 
and exceptions taken to the report; it 
being, on motion and reading affidavits, 
ſhewn, that the defendant bad burnt ſome "* 


of the” wainſcot and committed waſte ; the ® 
defendant was ordered to (deliver up poſſel. ® 
w 


tion. to the n * was: a Pauper, ne 
f den 


; 18 2 4 \ i ; 
* * 5 i * 


E F< 
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giving ſecurity to abide. by wet 0 of the 


account. F 2 OD TH Of 2 


So, where the gr of an Ie in 
| fee had cut down trees, on application to the 
court, it was decreed, that an account ſhould 
be taken of what was cut down, and the pro- 
duce applied i in the firſt place to the payment 
of the intereſt, and then to the ſinking of 


the mortgage; and an injunQion was 


granted to Ray ſelling any more. vg a 


Bat a <ditindtina'i is made ahi thu ſe- 
curity is defective; for, in that caſe, the 
court will not reſtrain a juſt creditor from 


his legal privileges : but then the timber, | 
when cut down, muſt be applied to eaſe 
the eſtate, and not to the r 1 


benefit. | by 1 


f 


tio wha "ig het nongagee can- 
not, to better his ſecurity, do any act to 
encumber the eſtate mortgaged, which will 
be valid againſt the mortgagor after re- 
demption, nor will be juſtified in com- 
mitting waſte ; / yet he will be intitled to 
ſuch expences as he ſnall incur in neceſſary 
repairs, or other acts for the preſervation 
of the eſtate mortgaged, and may, ce:tainly, 


add this to the principal oe his On 2 it 


will carry on. 0 iin 
ug x 5 Thus 


i 


Withrington 
v. Banks et 
at Sel. Ca. 
45 Ch. 30. 
Far- 


fins Lovel, | 
3 795 5 in 


# * 


IN mes es Nba ett be mongage, 


OY Witfon 34- mortgagor, that he hall 


4: 8 6s 7 * —_— A co; * 7 TEE ODT EY, 55 S I" ** * * 9 dE * es ä 8 
2 EY R * a * * «> o 82 e r 9 !rN . ]˙ OE 0622", 99 
F | 4 Lu 1 ; * e < y L 5 * 3 * | 
2 e FE 7 8 * Þ 7 4 2. 
* e. * TE? * vx * 3 * 


w 2 17 wk A. * S wx 


* 


l 


Martins, and there is n ; on the part of the 
ocure Ne, lives 
do be filled up, the mortgagee cannot com- 
MI 1 8880 | pel him to h. do it: but muſt pay _—_ 

pence of renewing, and reimburſe himſelf 
by adding ir to the principal of the mort- 
8 gage, and it ſhall carry intereſt. So it was 


on | determined, in the caſe of Manlove v. Ball 


= Supra, p-. a3 and Bruton, which was a mortgage. of a 


church teaſe for' three lives, two of which 
died during the time the eſtate was in mort- 


> hi gage, and were renewed - on fines 18 by 


the. PRES - . „ 1 
A term aſſigned i in truſt to attend the i n- 


Charlton et 
— Lom et heritance will, in equity, follow all the eſtates 


5 70 3 Will. 328. created thereout, and all the incumbrances 


ſubſiſting upon ſuch inheritance, and is (6 
connected with it, that equity will not ſuffer 
it to be ſevered to the detriment of a bona 
fide-purchaſer. Therefore a mortgagee ſhall 
have the benefit of all intereſts which the 
martgagor had at the time the mortgage 
uas made, unleſs againſt an intermediate 
purchaſer without notice: and, conſequently, 
if there be a term in a mortgaged eflate held 
in truſt for the mortgagor, when the mort- 
gage of the inheritance is made, the con- 
cealment of it will be a fraud upon the 
Oe and the truſtees of ſuch a term 
e 


1 97 T 5 x. 
aſſigned. to attend the inheriemasy - wall ind; 
equity, become truſtees. for the mortgagee ;, 7 
of the inheritance. 9 e | 


If a mortgage be mate of an eſtate to 1. 


| which the mortgagor has not a” good title, ü 
and then he who has the real title conveys to 
the mortgagor, or his repreſentatives, with a 
good title; the mortgagee will be intitled, +... 
in equity. to the benefit of it; for i it will be No | 
confidered-there ax a graft into. the old, ſtock, - "> ol 
and as AF in conſideration of the former ; 
title, ee . 13,50. ; D010 eee : 
As where bon and lands were - demiſed be I 
a long term. and an aſſignee of the laſs. be- I 
leving he had a good title, n ]. it „ i 
100l. afterwards the title turned, out. to. be de, 4 
ad, the ets belonging to another een. 6 þ 
Then the real owner of the eſtate, out of oY 5 Sh. 4 b 


compaſſion. to the aſſignee, who had built ws 
upon it, leaſed, the premiſes fora long tem 4d 6 a8 
to truſtees for. his wife, he being run aw 4 e | 
And on @ bill filed, the truſtees were — 8 | 4 
to make a new mortgage to the mortgagees ; 0 X * i F 58 
the Maſter of the Rolls ſaying, that this wa: 
: graft om the old ſiptk; all the 'benefit of it, e 1 . 
except the rent reſerved, ariſing in vonſiger-. 1 5% 4 
ation of the ſgmer title: | WY 


* 4 d 


If 4 mortgagee procures a grant of a new Fer- 
trm after the old one be aQtually onpiced, Brower”, 


7 
: | kT 8. 55. 7 


* yet this will be. a traſt for the mortgagee, | 
. and redeemed with the principal; for it is 
ar. Ca. 432. ſuppoſed to have proceeded from having had 
the original term: and, although there be 
nothing in fact in having a_tenant-right, yet, 

as ſuch regard is had to it, in the eſtimation 

of the world, it will be looked on as the OC» 


caſion of the leaſe. ' 


=» 3 A. 518. But the mo ee is not obliged to lay 
out money, except to keep 56 eftate in 


Ty repair.” e har 


, . 
* 2 2 * 4 
4 5 4 1 4 


" * Awhurtt ©. If a miorngage 5 a on A ; manor to 
Dawling, © which an advowſon is appendant, and a 


_—. Ee. *quare © inet be brought by the mort- 
. bade to compel the mortgagor to preſent 
his nominee, the Court of Chancery will 
er injuntion to” ſtay proceedings. 
1 ; for the mortgagee. can make 
BE by preſenting to the church, nor 
3535 lb account for any value in reſpect thereof 
5 + Ca. Hy to ſink or lefſen his debt; the mortgagee. 
"Selby, therefore, in that caſe, until forecloſure, is 
Strange 403, but in the nature of a truſtee for the won 
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H | Gardiner 8 1 dilliogion Nas W the 4 
r, cf Gardiner v. Crimib, betu een this caſe, 


and that in which the mortgage was of « 
3, long tetm in a naked advowſon; becauſe 
1 $ * A morigagee could have no other. 45 
_—_ 0 _ than W for 4 Child, 

* e 1 N 5 Um, 


wa x, 155 * ; 4 
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ſatiofl, or friend, on 40 drow £28 522 bs 

ing void; and the rather, for that it was 

expreſely. ſo agreed in the mortgage deed; 

but the court gave no opinion thereupon. _.-. | 
And, in the caſe of Mackenzie v. Robinſon, one. 

| which was the. caſe of a mortgage of a z.Ark. 360. 

naked adyowſon, Lord Hardwicke doubted 

the legality of ſuch a covenant, bat che 

mortgagee ſhould Preſent, it being 4 Kipula: 

tion for ſomething} more than principal and 

intereſt ; and the |, mortgagee, not being 

able to find any precedent in his favour; 

gave up the point of 'preſenting "in co 

ſequence whereof; an order was made, that 

the mortgagor ſhould | have liberty to pres 

ſent, and the meren was e to * 

ch his: yomines: !!: e | .. = 
But if tlie inortgagee piethtt A: ey Entire, 4a 1 AY 

ſon, a bill by the mortgagot to compel the 6 405, | 

incumbent to refign and to deprive him, of 

his living, val be diſmiſed,, unleſs brought 

within ſix ag after, the Heal of the laſt 


k * * 


incuinbent, . 1 4 7 f ' \ | 43 ” | n CRF a J. 5 4 

In ſuch ease the nge ed of bid „ 
bünging a bill of fofecloſure, Mould pray —_—_— 
ſale of the advowſon. 


4 mortgagee takes the eftate inorigaged | 
in the ſame-plight'rhat'ir is in, in the hands 
i the ee „E the mortgagor there- | 


. E too * 
—_ :.- fore has done any 200 that amounts to a for- | 
—_ - feitute, the mortgagee | will, loſe bis ſe- 
—_—_ cunity. 


I Xi * Lady Where Thus 1 tenant for: nie. with remain- 
dee, ger to hie wife for life, remainder to his 
Sainſto ry. 2 
Pre. Ch. 391. ſons in ſtrict ſettlement, remainder over, 
having occaſion for money, together with 
= his wife mortgaged the eſtate feitled by way 
3 of ſeaſe and releaſe and fine, come cro, dt . which 
5 mortgage was afterwards aſſigned to the plain 
tiff, and another leaſe and releaſe and fine le- 
vied and executed by the huſband and wife 
for th making good the/aflighment. The 
huſband died, and a bill was brought againſt 
the widow and eldeſt ſon to eompel them to 
redeem or to forecloſe them, and to be re- 
lieved againſt the forfeiture - The defend - 


= ant, the ſon, pleaded the marriage, ſetile· 
—_. ment of his father and motber, who were 
Vr but tenants for life, and inſiſted on the for- 
=  feiture; and the Court allowed the plea: 

= the Lord Chancellor faying,” that this. Was a 
=” — © contrivance to deſtroy the ſettlement and 
= —_*  difinherit the ſon; and his Lordſhip ſaid, he 
1 325 5 | had ſo decided, i in, many caſes, particularly, in 
= Y £2... caſe of, Sir r Harry TO V. e of” 

„ Somerſet. . 

But the following WW which, 3 
- „ foregoing one in point of time, ſeems to 
= have FP | en deciſion, 17 ls the 
=. | 5 =. 5 _ 


5 5 1 181 = . 7 
circumſtance added by way of note by the 
reporter can be conſidered as raking the caſe 


what, principle UF circumſtance can be 
made to affect the remainder-man. ae IS _.* 


There tenant for life, reinglde id ich Ke to Willis v. 

h ſon, under à deviſe flow his ſiſter, whole Pre. Ch, 3 

heir he was, mide a eaſe of the deviſed =_ 
premiſes by way of mortgage, and levied a — 
fine to the mortgagee for corrobotating the a 
term. The ſon came of age, and Progr „„ 
his ejectment founded upon the forfeiturs — 
committed by his father by levying the fine, 

and recovered: and, upon 3 bill by the 

mortgagee to be Kbevedl the Maſter of the 

Rolls decreed, that the mortgage ſhould = 

hold and - enjoy. againſt the =o 1 the. 


life of the father. 

But the ks of the = To eaſe: 3 's ; 
adds, by ay of note, that the father,” an” a - "EN 
making the mortgage, had made "affidavit, © 


that the de viſor under whom he'Efaimeagied =P 
inteſtate, and that He knew of nd cum 
brancts op the eſtate, alitiongfi he bed 

Nen hes nn before, - 71 R 


x 


| Af. a mortgage. be made 1 5 lud 
and. directions for a ſale! or mortgage with : "0 5 
| approbation ., of the maſter; and part t 
* eee h the money, raiſcd 

— - -- | thereby, . 


dcaryed out of the eſtate onerated wit 


102 1 
eee ſhould be . fr tr 
of debts, and a report be made, aſcertaining 
the debts by ſchedule, the mortgagee muſt 
ſee to the application of the money ; as, if 

it be miſapplied, he will loſe the benefit 
at his ſecurity ; for, in ſuch caſe, the ſum | 
directed to be raiſed is conſidered as the 
propeny of the creditors, and the intereſt, 


8 
Ke is an expreſs. truſt for them, 
runs with the land from the time of the de- 
"and cannot be diſcharged but by 
Qua) payment, which intitles the perſon 
advancing the money to ſtand in their' place, 
But, if their debts pe not paid, there is no 
_ eftate or intereſt i in the land, upon which the 
mortgagee”: 8 demand can attach; that 
created by the court, being exactiy com- 
menſurate with the extent of the debts upon 
it, and liable to Tow: charges vu 7 


4 


8 * "Te, N 
ae paid tf. 2 


80 where, . PLS a Fol; "a pg 
vas morigaged, and in the deeds there was 
a recital of the bill and all the proceedings 
Pn and' the money, inſtead of being 
applied purſuant | thereto, was paid to a: 
truſtee named by the mortgagee, upon truſt, 
to pay it over to the creditors: it was held 
that the eſtate in the hands of the mort: 
— pager was liable; ſor, where there was ſuch 
CEN or ſchedule, a purchgſer or 
ul * e g „ mortgages 
. 17 


mortgage v was my to 0 ths elenden 
of the e mae 


Aja, in ſuch caſe, the pu ill not 


be obliged to reſort to the truſtee | in the firſt 


inſtance, for the agreement between the 
N cannot change their lecurity. 


The low is the ſame if the nichrghges be 
made under the deviſe of an eſtate to be 


mortgag ged, or ſold for payment of en 
debts in a ſchedule. | 


in ſuch caſes the mortgagee 2 not to 
pay the money to the truſtees, but ſhould ſee 
tothe application, _ 2 POOR, our 


> the creditors. 


805 if money be ts by a \mongagee 
under an act of parliament, the eee 
| muſt ſee to the man of i ee 


But it is an. ' eſtabliſhed. 9 e 
upon a truſt or deviſe for the payment of 
_ debts in general, without a ſpecification. of 

the debts in a ſchedule, a 1 would 
be indemnified, although he ſhould; not ſee. 
to the application of the money; Which is a 


determination in ſupport of ſuch truſt, wt ; 


to render the ſale of ſuch eſtate more at: 
Though 215 ik are an or con- 


06 16 per debts, the heir is intitled to | 
OE. have 1 


Hyg 


t Lloyd v. 
Baldwin, 
1 Vez. 173. 


wid. ä Ng 


Spalding 5. 
ee 


et al. : 
: Vern. 909. | 
1 ver. 173. 

et vide Bar- 

nard, Eq. 

Rep. 81. 


3 
. * 


Sir ohne 
terel et ab. . 
Hampſon et 


* ern. 5. 


11 22 ov 
1 Vez. 773. 5 

et vide Smith 

v. Guyon, 


Brown' s Rep. 
* 186. 
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- P 
have them after the debts paid, yet a pur- 


chaſer is not concerned, whether there be 


ſufficiency or not, to pay this out of the 


| Perſonal eſtate; for, if he advance his money 
don the lands, he ſhall hold them againſt the 
[4 heir, notwithſtanding there be perſonal aſſets, 


and the heir muſt take his remedy againſt 


the truſtee; and ſo, if the matters reſt in ac- 


count between the heir and truſtee, his pur- 


pi chaſe is ſafe, though the money be . 
15 13 the truſtee, 


But if the lands be not to be ſold if 11 | 
res can, be raiſed out of the perſonal 


aſſets, and the rents and profits of the 
5 lands; the purchaſer aQs at his own peril, 


if the perſonal eſtate and profits of the land 


received were ſufficient, and e be- 
105 come inſufficient. R . IN 


At; in the Gs vaſt; if the heir (who is 


intitled to the lands, after ſufficient is raiſed, 
- by a truſt implied and reſulting on conſtruc- 
_ tion of the truſt in the inftrumenr, though 
not expreſſed) doth attach his claim by ex- 
+/+... hibitifig the bill, then no one can lafeſy 

purchaſe after the bill, lite Pendknte, for, 


when exhibited againſt the truſtee, it will 
bind him and al urs. under ys pen. 


K 1 


Ul 


ei, Apes lang de ſettled" und deviſed in 
order to — ny our of the rent and 
1 Ow: + |} ""__ 


2 1 


— 
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ban of ſuch lands, for the payment of Sub. OY 


portions at certain and prefixed days, or for 
the payment of debts; there, though there 


be no clauſe impowering the truſtees to diſ- 


poſe of the land for thoſe purpoſes by ſale'or · 


mortgage, - yet, if the portions cannot be 
raiſed out of the rents and proflts ſo as to 
be paid at the times appointed, or if the 
rents and profits do not anſwer the payment 
of the debts within a reaſonable and conve- 
nient time, the truſtees may mortgage the 
lands in order to fulfil the. truſt: becauſe it 


is the deſign of the truſt, that the debts and 


portions ſhould be ſatisfied out of tlſe lands; 
and, if they cannot be ſatisfied by the per- 
ception of the annual profits, they muſt be 


ſatisfied by the profits of the fee ſimple. 


This muſt be made appear by an account 


taken of the debts and portions to be ſatisfied 


out of the eſtate; and likewiſe of the e 
profits of ſuch eſtate. 


But, if ſuch payments be to he mode: out 


of the annual profits or rents enly, then, it ? 
ſeems, the payments muſt be. made as they bur 


can, without ſale or mortgage; becauſe the 


the intent of ſuch « conveyances. 


viſe, if the payment be deviſed to be made 
1 of che rents only, 8 lands cannot be ſold 


3 


court cannot enlarge the diſpoſitions a Wy” 44 
perſons make of their eſtates, farther than 


So like 


N 


. 


Ch. 
OY 


. 


Sir John Tal- 


; WS * J. 


| by the truſtees, becauſe they are confined to 


the yearly income thereof, 


A mortgagee bath been eine to 1 
a. « purchaſer within'the 29th Elis. c. 4. 


A fine and non-claim by a mortgagee ir in 
poſſeſſion, will not bar the equity 3 re · 


| Wan. pg 


And the rule of equity is the ON in caſe 


n recovery be ſuffered by a mortgagee in 
poſſeſſion; for, after ſuch recovery ſuffered, 
and until the money be paid, the eſtate, in a 
court of equity, is ſtill but as a ſecurity for 
: - the! money lent; and, after the mortgage 


money is paid, the mortgagee is, in equity, 
in nature of a truſtee for the mortgagor. Ig 


"Producing a bond or mortgage is, prima 
facie, good evidence of a debt; but, it ſhould 
ſeem, it would not avail if there were mani- 
feſt ſigns of fraud in the obligee or mort- 


gagee; for, in ſuch caſe, he ought to be put to 


the proof of actual payment; and though 
he may happen thereby to loſe ſome part of 
the money really due to him for want of 


proof, this is but a juſt puniſhment for the 


fraud which it is evident he meant to be guilty 
of, and would be a proper diſcouragement to 


- 


others from Sommnitring t the like, Bd. . 


= 


* 
, a 


Hor VE 107 5 | 3 4 
By the 9 Ann. c. 5. which requires, that ©" 
knights of the ſhire ſhould have 6ool. per 4 
annum, and every other member gool. per ., - 
annum; it is enacted, That no perſon ſhall Wb 
qualified to fit in the houſe of commons 7 
within the meaning of the act, by virtue of Y 
any mortgage, whereof the equity of re- 5 1 
demption is in any other perſon, unl/s the .Y 
mortgagee ſhall have been in poſſeſſion of | 3 
the mortgaged premiſes for ſeven years be- . | 
| fore the time of his election. 5 | 0 | 
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alaim it. 


1 


. the e ta” at any reaſon- 
able rime, call upon the mortgagee 
to redeem, fo likewiſe may any other perſon 
claiming an intereſt under him. 


| Of the ety umi, ond whs may 


And, therefore, where 2 man made a vo- 


| luntary deed, and afterwards mortgaged the 


ſame lands, and the firſt deed, on trial at 
law, was found fraudulent againſt the mor- 
gagee; yet, on a bill exhibited by the perſon 


to whom the deed was made to redeem the 


mortgage, it was held that, though the 
firſt deed was fraudulent, becauſe voluntary, 


as to the mortgage, yet it was good as to 


Keech v. 
Hall, _ 
69. 


the. equity of -redemption, and would paſs 
that; for a voluntary deed would bind the 


| = party that made i it and his heirs. 


Afbgnees/ of a bankrupt may redeem, or 
an equity. of redemption. 


80 Neebite a tenant may put bine in 


| the place.of the mortgagor, and either re- 


deem himſelf, or r get a friend to do it. 
1 | The 


7 f 
f 
$ 


a 414 1 5 1 
The aflignee, in equity —— a Howard v. 1 
e, 1 

mortgage. | 


| A mortgage by A 3 heir may be re- Jones v. Ne- 
deemed by the next proteſtant heir. — ef 


mak, 


An equity of redemption will follow the 661. 
cuſtom as to the legal eſtate. In borough 2 were get. 
Engliſh lands, if. mortgaged, the equity of 2 
redemption will deſcend to the en fon, - 
to whom the lands eee. 


So, in morigages of FAT 1 Wa. 
which deſcend to all the children equally, 
the equity of e Sr to d al. 
likewiſe. N 5 


And: it may a Jeviſed, Thus, \where Philip 4 
one, ſeiſed in fee ſimple, mortgaged bie dp... : 
lands, with a proviſo for repayment by him, 3 ard. 
his hejrs, or aſſigns, and then deviſed” the Burr. 978. 
ſame premiſes ; the court docreed, om a bill 

by the deviſee to redeem, that the equity of ,. Pte 
redemption, ape een to oy" „ 
SF 0 ee 


Sa, a judgment. gens may, . a. Shirley v. 
p againſt, a mortgagee of a leaſehold eſtate, 1 Rep 
who is likewiſe. a bond creditor: but, be- 200 
fore the bill i is brought to tedeem, @ urit Det.” 


Ms — 


of execution muſt. be ſued. out, . for, until 1 Vern. 399. 
that be, , the e e 9 
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IE 5 4 the aſſignee under the commilſlion, gua ſuch, 2 
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evo de on the lesfeheld eſtabe, and, te MW. 
3 * want of its being taken out, the bill i in the 
| _—_ . Principal caſe was diſmilled. 3 : 


r 


! _—_Y © pt Texan: 1 ety" ſtatus = inetchant | 


- 2K.C. Abt. 3 ay, redeem. 
894 notes. ib 


And the has is the ſame as to a get 
2 . creditor, though the judgment be with ſtay of : | 
execution. As where H. in 1693, confeſſed a 
nom. with a defeaſance, by which it was 
not to take effect until after the death of 4 
woman, who lived until, 1726. The elta, 
ſübjekt to this judgment, deſcended in the 
mean time from H. to his heir, who mort 
E 3 it to T. The mortgagee had no no- 
5 bee of the judgment at the time: the heir 
afterwards, in 1721, about five years befote 
the woman died, betame bankrupty and the 
N - - mortgagee was appointed aſſignee. After 
5D her death, the repreſentative of the judg- 
mameenr⸗creditor brought hie bill _ 
aſſignee to tedeem the mortgage, upon pay- 
ment of principal, intereſt, and coſts. The 
- , queſtion was, whether, as there was no actual 
3 Fin taken ot by the judgment · creditor be-_ 
fore "the commiſſion of bankruptcy iſſued, 


k * 4 


6 


. hs or the Judgment-creditor, | ſhould redeem * 
cg. Anf t wi contended on the ſide of the al. 
ge py that "tHe heir was chargeable only as 
. rere lenant and therefore the perſia who 

OR 1 imed 


claimed under the 3 was, fot a cre: _—_ 
ditor of the Jankrupt. Sed per curiam;; The 7 
judgment · ereditor is intitled to redeem the 2 
whole (for it muſt be entire), and to have eee 1 

the eſtate of H. exonerated out of that If 58 - * ; 
his heir, if the heir's is ſufficient. As tothe” | 
point which had been laboured, in order to cue] 
make this perſon come in as 4 ereditor un- WT 4 
det the commiſſion of bankruptcy, there” "2 #3 
was nothing jn it. If it had been nelly 3 
a bond-creditor from the anceſtor, - there 2” rats 
might have been ſome colour to inſilt upon tt 09 8 0 
this under the ſtatute of fraudulent deviſes 3 2 
becauſe that act made, it: a debt againſt the It | =. 
heir himſelf, as well as the aneeſtor. But BY. 

it was entirely different here, as this was @ 
judgment. which was a lien upon the land, ⸗- Ry 
fortiori a lien upon the lands in the hands of Y 
| the aſſignee under the commiffonb who 1 
ſtood only i in HU pies.” ol the bankrupt: r c 


8 


71 ws 
DEL) 1 


The NE? may redeem eſtates mort- \Artorney 


paged, forfeited by, the mortgagor, by og: 1 1 
indiebed and outlawed for high treaſon,” 1 Brown's 55 od 
Par. Ca. 22. _ 35 
If an eftare deſcend to an infant en 10 Palmer v. 
incumbraners, the guardian may, without Pre. Gl. 25 = 
the direction of a court of equity, apply the nes 
profits to diſcharge the incumbrances, viz. 


to'pay the intereſt of any real incumbrance, 


Is 
. 


and the principal of 4 nor gage: „„ | i 
is 4 divert and immediate charge upon the land; ' 7 


! 
{ 
4 
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2 Vent. 343. 
24 Cha. Ca. 
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8 V. 
Searfe 8 
'2 Atk. 603. 
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bat or" r the pritcijat er my" other real in- 
nm 1 


& | 8 may e f and although 
the Jointure be ſecured only on part of the 


eſtate, yet ſhe may redeem the whole; ſo 


ſhe may, though part of it be ſettied on her 
after marriage; and, if ſne pays more than 
a third part of the principal money, the 
ſhall bold the lands uotil reimburſed. 7 


"Kiba. an büldand may be tenant by the 
curteſy of an equity of redemption. 0 


1 


Tias where the father of the plaintiffs 


. 


deviſcd to! Anne his daughter, the plaintiffs | 


eldeſt ſiſter, all his eſtates! freehold and: co- 


pyhold ; in ſee: charged with 20001 a-piece- 


totheplaihtifk 10 e, aftet her father's death, 
paſſeſſed the ſeveral © estates, and married 
with the; defendant! Ig Soon after p- 
died leaving; ue a Bs who died an infant 
and without iflue; 


eſtate. Anne li, before) ber marriage, 
mortgaged part of the, freehold premiſes to 


"the, defendant Scarfeifor. gool. ache bill yas. 1 


band ſor an account, and or the 0 

5 po. 4 N 8 * A 2 a : * \ * ; 
be . 92 . " 8 | 2 oat » A i? „ ITS 4 SS OSS” 

bo, 4 ? | | 
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n his dea th the. plain- 
ut, be ing Wars FE 0 both to the infant a 
and their ſiſter, became inttled to the real 


* 


The 9 5 5 bulbat, Yo that, 


, 


belt i Nene & as tenant by the gs 


ſbjeer tt to the mortgage of the defendant; 


and the Maſter of the Rolls, on Een yt Hy 
catſe, bas '6f opinion the defendant 77 


was not intitled to tenancy by the cur- 


teſy in the eſtate, comprized in the mort 


gage, and decreed accordingly. But this 


decree was reverſed | on appeal to Lord 


Chancellor Hardwicke, who, in. giving judg- 


ment on "this p point, faid that the queſtion 
depended on fin confiderations; firſt, on 
what ſort of intereſt an equity f redemption 
was confidered to be in that court: ſecond- 
1 6 on what was neceſſary to intitle a man to 
be tenant by che curteſy. Firſt, a an equity. "of 
redemption” had always been conſidered as 
an eſtate in the land, for it might] be deviſed, 

granted, or Sbtailed with remainders; I 


ſuch entail and remainders mi ght U. bar⸗ 


red by fine and recovery : "4nd therefore 
it cold? het” be confidered. as'a mere ri ght 
only, but muſt de taken te be ſuch an Alle 


Wheteof © chere might de 4 ſeſſin. That | 


the perſon, therefore, infiled to the equit) 
of redemption, Was confileted 3 the ow 50 wher 
of the land, and a mortg e in e e was taken 


to be Perſonal allets. That, * a "devite of of 


all lands, tenemęnts, and "heteditaments, « 


og in fe would: not pals, unleſs the 
e equity 


” 1 f 


2 * 4 


F 


e 


1 14 1 


© 


equity of redemption was ferecloſed; and 
that if, after ſuch deviſe made, a forecloſure 
was had, Vet ſuch. eſtate | ould, not Paßt 


S „ 


5nd hereditamenis; becaüſe Aa 7 9 
was conſidered as a. new. purchaſe, of the 
1 & 5 hat the intereſt of the land muſt be 
1 * lomewhere, and could not be i in abeyance; 
—_ but i it was not in the mortg2per, and there- 
—_:. fore muſt be. in. the mortgagor. That it 
| | vas certain the mortgagee was not barely 
a truſtee to the morigagor, but to ſome 


1 n purpoſes, i name ly, with regard to the inherit 

. 1 ge, he certainly as, until a forecloſure. 
MM 8 * at common law, four things were | 
© en tis neceſſary to. intitle the buſband to be te- 
3 OY oe nant by curteſy, viz, marriage, iſſue, c death, 
and ſeiſin in fact. lo this Cale , the three 
firſt concurred, but it was  objecte d. that, 
here as no ſeiſin | whatever. of the, legal 
bony in the wife in the conſiderati n of 
law, However, that was not. the preſent 
=_ - | queſtions the true queſtion a was \ whether there 
e a poſſeſon of the equitable 
—_ eſtate in the, wife, as, in that court, was 
3 conſidered. : as equivalent to an actual ſcifin 
= | of: a frechold eſlate at common la? And his 
Lordſhip.” was, of opinion that there was. 

= Aua! poſſeſfon, clothed with the receipt 
33 of the rents and Plofits, was the higheſt | in- 
=. ſtance of an equizable ſeiſin, both of, which 
= 5 there yas ia this caſe; and that Fi fuſband 

n qorpg Div 237 i& i 
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Would be tenant of the curteſy of the equi- 
table eſtate of. the wife, had been often de- 
termined. it was ſo held in Sweet apple v. 
hin don, which was a much ſtronger caſe 
than this; for, in that caſe, there was nei- 
ther {Xi nor land: and, in 2 Pern. 680. it 


was held that lands, artieled for ly. would 


pals by a will. . E 


His Lordſhip ſaid, the principh chess 
to the huſband's” blatt were two: firſt, 
aches and neglect in the huſband by not 
paying off the mortgage. Secondly, that 
the rule ought to be equal between dower 


and curteſy. and that dower AN: not. be 


of a truſt een fas 58d 


3 4.4% 4 | I EPI i144 a5 A 


Sweetapple 
+. Bindon, 
2 Vern. 536. 


As to the firſt; it was not "Gititar % the i 


eaſes" of laches 771 n the huſband; vie: us" in 


1 caſe” "where entry was requilite; becauſe 
it was nothing net lo eaſy to pay « off a tti6rt- 


gige as to make an entry: and it Held 


equally ſtrong in the cafe of a truſt: cRite ; 


for a 'hifband-might more eafily get a "Utes 1 


for Hs truſtees: to 'convey, than a "decree 
to redeem-a mortgage, which" was 3 
en with many delays.” een, 


t 4 ns 1235 15 R 2 47 Fn 5 


The Chand: akon 8 too W 
i. any thing, and entirely failed by the pre- 


cedents of that court: if any innovation 


were to be made, his Lordſhip was of opi- 
Wy! what: Wee to me * 


ett ' 55 99 95 
* * 
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a Greeabank, 
1 Ves. 298. 


* Em 


to let in the wife t to dower of a rruſt-eſtate, 


and not to exclude the huſband from being 


© renant by the curteſy of it. There could be 
no inconvenience to the heir at law, for he 
Wat have, the ſame remedy” in this court, 


to make x tenant by the curteſy keep d down 


the intereſt” as againſt any other tenant for 


life. For theſe reaſons his ron was of 


4% ˙ KS SO 


Tn” TE. 


erſed. < 1173 


„But, in Wb 8 3 0 Süden d 
tenam by dhe Curtery'6f the trutteſtate of 


his wife, the wife mult have the inher ritante; 


and here muſt likewiſe be a ſeifin of a freehold 


during the, coverture; and, tharefqre; where 
| freehold, copyhold, and leaſehold eſtates were 
viſed by a father to truſtees, £4. in.truk 
80 apply the reſidue, after paying their un 
cherges, to the ſole and proper nſe of his 
danger, during ber life, and/ to, che gt her 
diſpoſal, eee 
trout of her huſband, hen receipts o be good 
Aud to permit her by deed ar writing, ex xe. 


cuted in the preſence of three or more 5 


neſſes, notwithſtatjding her c rtufe, to give 
and diſpoſe of all his freehold; copyheld, and 
lealenold eſtares. as "ſhe” Mould think fit. 


Lord Hardwick held. that thie huſband was 
er anke to be Ae _ 


* * . 
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L 17 1 
the Aa of the huſband's s having no FA 
fin, either in law or equily : for though the 


wife had the inheritance, and there was . 


kind of ſeiſin, bat was, an equity, 2 truſt of | 


the profits for her life ; but the father, whoſe 


eſtate it was, had made his daughter a feme 


ſole, giving her the profits during her life, 


Then the huſband had no ſeiſin in equity 


during the coverture; and this was eſſential 


but not ſubject to the controul of her huſband. 


to 2 tenancy by the curteſy; and: ſuch te- 


nancy, in this caſe, would be ET con- 
wit to the i intent of the altar | 


1 ſubſequent incumbrancer may redeem 
a former one. Therefore, where there was a 
mortgage, and the _ mortgagor afterwards 
acknowledged | three Judgments t to other per- 
ſons for other money due, two of the perſons 
10 whom the Judgments v were given (to the 
intent that, the mbrtgage being ſer aſide, 
they might take out execution on their 
judgments), gave notice to the mortgagee 
thereof, and requeſted him to accept of his 
money, which, they ſaid, they were tea- 


dy to pay to him; and deſired him to ap- 
point a time when, and they would pay him 


within a fortnight. | It was in proof that no 


Grefwold . 
Marſham. 

2 Ca. Ch. 

170. % 
Crifp v. 

7 Vin. Abr. 
52. Pl. 2. 


money was actually tendered : : afterwards, # 


the mortgagee exhibited a bill, and had a 
decree. to forecloſe, and then took a further 


| abſolute; conveyance from the  mortgagor 
| fo a conſiderable ſum of money. The two 


"ON 170 creditors. 


[ 1 18 T , 
creditors, on a bill exhibited, had a decree 


againſt the mortgagee to pay them their TY 


ney; but the third creditor bad no relief, be- 


cauſe he did not give notice in time of his 


Morret et al“ 
. Weſterne, 
2 Vern. 328 


Judgment. © my 
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But where wet ness, after ten years 
ſuit, four ſeveral reports, and two trials at 
law, obtained a decree to forecloſe upon a 
mortgage; and the Plaintiffs had judgments 
and other incumbrances on the eſtate ſub- 
ſequenr to the defendant's mortgage, and 
the bill was brought by the plaintiffs for 
an account of profits, and to redeem; the 


: defendants plesded all the former proceed- 


| ings, the taking the account in an adver- 


creditors as to their right bad ee, 


ſary way, report, references, trials at law, 
and the decree ſigned and inrolled, in bar of 


any new account to be taken, and denied 


notiee of the plaintiff” 's mncumbrances ; bur 
the plea \ was over ruled. Ca age % 


There is a eden diſtinction between: the 


| piceddang' and "the laſt caſe; in the ſor- 


mer an: actual purchaſe was completed 


and covered by the mortgage, which could 


not be impeached but by -a creditor of 


whom the purchaſer had notice; in the 
latter there was only a decree for a fore- 


cloſure, which did not affect the judgment 
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A wnortgitgad! FE Anda) even after Wn; 
releaſe of the equity of redemption, if it 


Pawlett v. 
Attorney Ge- 
neral, 


Hard. 465. 


— 


appear, by | circumſtantial proofs, that it 


1 . 4 
benefit r ot 4 l. 


of, 


was made upon a ſceret truſt” Nu: "Ms 


— « +3 w# * 51 


* in re * ol Ado again aſt 25 
ways, where, the plaintiff and . his 4 in 


Moreley v. 
Elways et al. 
. 


December 1641, made A, mortgage . to. the 107. 


father of the defendants | 3, the. plaintiff's ſuit 


was to have redemption. The defendants 


Trin. 1668, 


ſet ap a releaſe made by the (Plaintiff in 


0 2 


2 98758 made, by. the Lord Chancellor | 
Hyde in this cauſe, in 1663, which decree 


was penned as if made by conſent.” This 
decree ' being ſigned and involled;” and the 
plaintiff not being able to perform the ſam e, 
he could not habe a bill of review, nor 
could he have been relieved by ſuch bill, if 
it had been brought, the releaſe barring all 


his pretenſions and that being upon a ſecret. 
truſt, he could not prove the truſt poſitively, - 


the witneſſes being dead; wherefore he 


was nat. relievable either in law or equity. 


The. plaintiff petitioned the Houſe of Lords 
for relief againſt the decree and releaſe.” The 
proofs offered to evidence the. truſt were 


circumſtantial, and not direct poſitive 


4 e Proofs. 


In 
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| »4jonahly: what is due on "bg, Mortgage. 
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RT 0 
They an principally - to ſhew, 
that the debts due from the, plaintiff and 
his father, were ſmall in compariſon with 
the value of the eſtate at the time of mak - 
ing the releaſe. Theſe proofs being read, 
and it appearing; clearly thereby, that the 


5 value of the lands were much greater than 
3 to make a ſatisfaction for the debt .for 


which it was releaſed, it was determined to 
be a truſt; and' the cauſe was referred back 
to the court to be proceeded: upop, as in 
the baſe oF an equitable mortgage, which 
their Lordſhips' adjudged it to be. Aﬀer- 
- wards the cauſc was 'reheard incourt, when 
"a decree! was made for the defendatits' to 


dome is an account, and the plaintiff to 'be 
admitted to tlie redem] Ption of biz eftare. 


SS1993 3b Tx O9 1-0 
And if there he tenant for life, W re. | 
mainder or reverſion in fee of an equity of | 
redemption, ' they ſhall contribute - propor- 


; 


4 7 
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by So, a devilee of an eſtate fore | in an 
equity of redemption may redeem and hold 
ober, untiſ thoſe. in RE contribute. 8 


And in ſuch caſe hy general rule is, 4hat 
* eſtate of che tenant for life in the pre- 
miſes ſhall be rated at one third, and that 
"of of remainder-man-or reverſioner-in fee 
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on a ee not arrived, he in te- 
mainder 'or reverſion” may exhibit his bill 
quia timet, againſt the tenant for life, and 
the e Ale Wall * Wome" 0 pi 


5 tut To BD 


"And if has tenant. 1 ki of _ 8 
of redemption; pays off the mortgage, and 
has the term aſſign 


be t ed over in truſt for him- 
ſelf, and makes improvements, and dies; 


and aſterwards the remainder- man oro . © 


ſioner comes to.redeern. ; his repreſentatives, 3; 
ſhall have the allowance of two thirds of the 
laſting improvements, but nothing for he 
other third, becauſe he received the bene- 
fit thereof during his life; and no intereſt 
ſhall be allowed during the life of tenant 
for life for the money- he paid, for he is 
bound to by” Joy. ;the ine during his - 
eſtate; ” Hi", 8 


167 A170 


© SF + SS 
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/ 


A 4iſtioQtion- is. 1 in en PAT Clyat v. 


value of the life, vhere the application is * 


during the life of tenant for life, and where 
after his death! For "where lands in mort- 


gage were deviſed to A for life, remainder i 
10 B. and his heirs; 1 bought in 
W in truſ- 
; ; tees 


- 


the” mortgage, 


0 7 An 


F. 1 3 ; 7 N 5 { ; 3 * . h + 4 * I 14 . 5 7 3 dE . * 7 * 
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atteſon, | 
1 Vern. 404- 


pts. | tr. 122 * 
e tees names, al 3 ed. B. the dd 
man, preferred his bill againſt the defend- 
ant, the repreſentative. of A. to redeem. 
It was inſiſted, by. B. 's counſel, that he ought | 
to pay but two thirds of what was due on 
the mortgage, and that the other third 
reaſon the tenant for life enjoyed the pro- 
— _ fits during his life. But the court ſaid, had 
- the application for redemption l: een in the 
eum of the tenant for life, then that | 
| he ſhould have been allowed a proportion 
v8.5 of the money, in proportion to the value 
8 of the reſpective eſtates of the tenant for 
1 E life and the remainder-man ; but he being 
now dead, and having enjoyed the eſtate but 
one year only, the 'defendant muſt make an 
allowance 111 welas ne nee 
Wee. * 1 * 342 


2 v. 10 the 2 of Jane and Hales, ir is 115 
an „ donn that, if an eſtate in mortgage be ſeitled 
97" A. for. life, and then on F. i in tall or in 

fee, the tenant for life ſhall bear two fiſths 
bf the principal and OR" and mo 1 re · 
e 4 I inden, man Wren fits. 


| But where be who. * poſſeſſed of. the 
5 equity of redemption, hath ſuch an intereſt | 
in ihe eſtate, as he can fecure the, money, laid 
| out by him to redeem upon: the remainder- 
man ſhall pay him, 0 or his l all 
he hath advanced. . > | 


5 


1 . 


As where” a "tehaut in tail of | a mortgaged Rirkham v. 


Smith, 


eſtate, under” the will of his father, upon | Vee. 258. 


the death of his two brothers, paid off a 4 
debt originally ' on the eſtate by mortgage 
term for years, but neglected to have an 
aſſignment of the term to himſelf, and after- 
wards deviſed the ſame lands; and the 
plaintiffs, the” remainder-men under the will, 
claimed the eſtate, as not barred, diſcharged 
of the incumbrance. The Lord Chan- 
cellor held, that there being a term for years 
in the mortgagee which ſtood in Point of 
law as it did before, no aſſignment in law 
being made thereof, none of the parties be- 
fore the court had the legal eſtate, for a 
conveyance. of which the- plaintiffs. came; 
and therefore that conveyance mult be upon 
equitable grounds. That, fo far as it ap- 

eared, tenant in tail paid it off with his own © 
money; that he might have taken an allign- oo vu 
ment of the term, either in truſt, to attend 
the inheritance, which would. have — > 1 50 5 mr 
queſtion, or in truſt for himſelf, his execu- 3 
tors, or adminillrators,. which would, notwith= 4 4 
| ſtanding, the "remainder over, have kept this 
incumbrance on foot for the benefit of his | 
perſonal eſtate and thoſe intitled thereto; __ 
or, that he might have called fot an affign- 1 
ment of it in his life, if he had found out 
this litnitation in remainder, chat it might 5 
have been made for the benefit of his exe- 
Futors not of the remainder ; ; but his not 


eee | . ang 


. i 1 124 J | 
. going any of theſe, « clear. proved that he 
4-17 took "himſelf to have had t the abſolute own- 
+ nts be erſhip and diſpoſal. of ae. Aud the court 
could not decree 0 perſons. claiming this 
in contradiftion,. A ＋ apprehenſion and in- 
| tent, a. conveyance the inheritance, and. 
. | likewiſe of this, term, without m making a ſa - 
tiskaction to the Pr gel. eſtate = the tenant 
in tail ; as that would be ry to the 
maʒim,. that be! who would ha ae e equity, muſt do 
equity , and the plaintiffs were decreed to have 
' the eſtate, fubjeRt to the money paid by the 


tepant. en in Ae of the mort- 
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An "quity of: engel of a mortgage | 
Gower, in 1e is not aſſets at law, "becauſe the eftate 

-  Vlacknet v. 78 forfeited; 'and if a ſpecialty cjeditor brings 
5 _ an action againſt the heir, the heir may 
2 Ark. 294. Plead 7 per diſtent; but the heir having 
dn Bennet à right in equity, that is in equity liable 10 
| Ven 410. any debts; and if the heir 'aliencs, or re. 
Qn if be. Jeales his equity of redemption, to pre vent 
mts of the the creditors from having a ſatisfaction for 
S their debts,: the court of Chancery will 

5 follow the er in the n of the heir or 


FL 
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Dir charles died poſſeſſed of the, equity of redemption 


Fa. Rep. of a term for JO wig greater:debts than 


341. nn vould:- pay; a _— oſe in 
5 ir | ; hancery, 
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. 
Chancery, whecher this mere equity of re- 
demption Was only eguſtable affets and 
diſtributable equally, pro ra, amen al all 
the creditors, Without regard” to the e degree 
or quality of their debts; gt, ether it 
ſhould be applied in a courſe of admini⸗ 
ſtration, in which caſe,, the band er editors 
would Mallow up all the, aſſets d e 


leaving any thing, for. the,, creditors . upon 


ſimple contract? And it was ſolemnly de- 


termined that this: N rodent ption'-was 


equitable aſſets only; for . 
being of the whole term mn pnd feited at 
Ak and the " right 6 e ; 


(HOES 


3 lune an Equitable e it as 255 


1dr 


to conſtrüe it "equitable Alete, and conſe- 
quently "Mitribiitable | amongR, all the credi- 
the. of rata, "without Having r > rel elpect te to che 
degtee or " quality ty of the "deb 15 Pk debts 
bg g, in A Steele regar d, © qual 3 
e e, 


. 
7 25 kts O99 997 rick TIS 1000 


Ae is rg TR mortgiged for a G * 


term of years; the reverſn i the mort- , 
gagor, expectam upon the deterthitation 51 
of the term of years, will Be ahb at lad 
liable to debt, and attract the! redemptiott; 
In ſuch chfe, although the mortgage he: for 
« thouſand years, yet the bofid | &fr@ditot 
may have judgmbnt againſt the heir of the 
obligor, and ic; e eee rel 
verſion come into — e 


12 


But | 
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. 1 
daa | 2} 
Exchequer * 
0734 5 
ncer . 
Biff, at 
Rolls, Mi- 
chaelmas 
Term 1734. 
1 TW 354 


| 3 4 . „But the r vill be of aſſets ed. 3 
- . aalen, and the creditor er. by a bil | 


in equity, el the "er, 70 ell Wa be a 


4255 but c muſt kpeck until it falls, 1 F 


' Sawley w. here ereditors are plalntiffs. de ulual 

'- Gower, Pod | is, that the debts ſhaft be paid in the 

1 ; or of adifiinifttation ; büt that is to be . 
. mended of legal allers, and not — aſſets in 


I e Srl | 
N r 


* 757 5 


2 Lan FT, 11 


Hard. 469. An equity of rompnan is dai 
_ Gwinn, . of debts; ns oof n iche | 


1 Yern. 41. Sy 
RT » 33 formerly held, _ if 21 an equity of = - 
_ redemption were deviſed” "for, payment of 
poles debts, a diſtinction was ro 'be taken in the 9 
application 8 of che aſſets, where lands motrt-- 
gaged were deviſed, for payment of debis Wl | 
| | Fed ; and where the deviſe. for pay- 1 
Childs. ent of debis was made Executor, . In the ö 
. ge Former caſe the afſets were eqnldered as equi- | 
_ _ - «aCha.Ca. 54. table, and all the creditors as equally concern- 
de en ged. and that nonewere to be bie 
uch. C, ferred hefore the other. Statutes, judg · 
e ments, bonds, of ſimple contract debrs, tf 
} 21" 3* © they did nt attach upon the very: land ſo de- 
= voiſed, were. ts be paid in proportion, and by 
FO —_ -—"" average4.andfo of other equitable incum- 


"0 


+; 
FS wikak 4 


i We” nk But in he latter caſe, the equity 
* nas - of, redemption in the hands of the executor, 


Et act 3 ns conſidered -as legal aſets, and be vn 
: | : - 1 9 225 1 4 ln 5 ab cg 


wk "Tm 


obliged. to. pay. debts on ſpecialty before 
debts on promiſes: the former having an 
artificial preference. at law, though naturally, 
and in conſcience, a debt by contract * 
out ſpecialty is 25 juſtiy due as the other. 


Thus, whets' 5 having made a ſettle. Girling v. 
ment on lands which, he covenanted were of | Vern. * 
a certain .anpual. valve,,.. mortgaged all his Na, AE 


aber lands, and then confeſſed 2 judgment, in Girling v. 
defexzanced on payment of a ſum certain 5 1997 | 


afterwards A. made his will, and deviſed all e 
 hig lands for payment of his debts, and con- . 
friruted the. de viſer in truſt for payment of debts, | HEY 


erecutor. A bill vas filed by the judgment 
| creditor to have the. truſt performed. and his 
debt ſatisfed. The defendant s anſwer ad- 

mitted the deviſe for payment of debts, but 

ſet forth- the jointure, . covenant, and the 
mortgage, and that the lands jointured ere 

not of the value for Which they were given. 

The queſtion was, Whether. he debt upon 

covenant ang that upon judgment ſhould b be X 
paid part paſſu, or. whether the latter on 

be firſt Ailcharged? And it was decreed.tha 1 

che lands ſhould, be ſold | for payment of 
Ae according to, | the traſt in the Keen. L 


«© — wm T 


would be let in for a 17 * of his judg- | 
ment, without regard . had to, ee 


for e OOd dh 


"3 3 5 4 
* w 44.2 


ge ged were deviſed 

t a "truſtee for payment of tnortgages and 
IP  Tpedifit legacics, though" the remainder was 
= Sven to him in” fee, yet the truſtee being 
3 made exttuthr, the equity of rruemption Was con- 


ee legal aſſes in his hands. 


"This, where 4. hiving mörtgaged copy- 
* 1 I held lands, afterwards ſufrendered them to 
Binge theils erh will, and then deviſed them to 
Hap! * in truſt; in the filr plate, to pay uff and 
= eiſcharge the mortgages öh the fd lands; 
Vera and, iri the next place, to pay ſeveral legacies, 
pitticularly” a legacy of 2667." to the plain- 
tifr's wife, e feminin fee to J. and made 
Pee B. proved the will, and paid 
acts nat on mortgage: and to taiſe money 
for that purpoſe, 8 new mott⸗ 
Sies of the lands in q The plain- 
ttf e bited his ür if His 
eie sdetzsey nd te redeeni, inſiſting, that 
_ oft& the mortgage mae by X were dif- 
charge, the lands fhould tand charged with 
lis legbcy, and that it oüld not be pbſt- 
wnicd” to the new mörtgatzes made by 8 
But ĩt Wis reſolved that thi cat k be nbt 
be admitted to redeem part without redeem- 
aden, for B. e not" bly 4 Halte fot 
psyttietir'of debre;" but alls arkutbr tö the 
deviſe; war the kane in bis" Bande e 


* 
wy 
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lega al aſſets charged With al? the debts of the 
Wm and, by conſequence, with the 


5 7 
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. +: 129 1 3 
new hongages- made by F. 15 money 
having been raiſed by him for payment, of 
the debrs of the reftator, 


© The grou HY upon which ep in he 
two foregoing caſes is founded, ſeem to have 


been, that the lands being deviſed for pay. 0 2 


ment of debts, and for that purpoſe. given 
to the executor, as ſuch; he took them as 
executor, ang, not. as Kere o. the inherit. 
ance. | 


* f == "SER 
ff Dion » 31 8 K 


But it was s held the cue Deg: v 


Ge 


+0, 


truſtees * likewiſe N , 4 

that the pretmiſes, Being mortgaged i in fed by the 

| teſtator, and he having nothing but an * 
redemption, that could be only equitable aſſets, 


and a go amongſt” all the 


creditors equally. 7 Of SSA e 
8 TP. EOF - ery" K 7 0 bee 4 OSS 13 TIES? er 
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And at preſent- the better opinion ſeems to 
be, that although lands be deviſed t6 truſtees 
for paymentof debts, who are likewiſe confti- 
tated executors, yet they will be conſidered. 
38 equitable aſſets ; thus where a deviſe was to 
truſtees for payment of debts, and che ſame 
perſons were made erecutors, the Curt _ 
that the affers ſhould, notwithſtanding, be 


quitabls and not legal; for, , though there 


vere Caſes in Pernon's Robots; in which it was |; 


held, that where — were made: EXecu 
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1 75 debts ſhould be paid in a coutſe of al 
y Via. ere. miniſtration (viz Girling v. Lee), yet the un. 
OY ho refolutrons bad been otherwiſe. | 


Herbert v. It is likewiſe {aid to have been ſettled 3 in 
18 3 the time of Wright Lord Keeper, in a cauſe 
Sc. 2 Ed. between Herbert v. Herbert, upon conſidera- 
— kg tion had of all the former caſes, that where 
Hixon=. lands are deviſed for payment of debts and 
an Jegadies, the debts being ſuch as have ne 

Sc. ſupra et lien upon the lands, and debts by ſimple con- 
8 ReP- tract, Ec. the debts. ſhould have no pre- 


* * ference ; but if there vere not ſufficient to 
n all they, ſhould; be paid. in proportion, 


2 | ak ouph it was other wiſe held in Lord Nu- 

<8  Unghan's time, who uſed always.to. ſay that 

1 a man ought to be uſt before he was bour- 

__ "=  tiful.) The reaſon ſeems to be, becauſe the 

1 | ul of the owner alone makes the land liable, 

= and that gives no preference expreſs © of 
_— * one before the other. 

= cave. uh; a mortgage be made of lands, and afiec 

= wer. wards. more money is raiſed by ſubſequent 

. . 9 * Pk / mortgages; and then the. 5 or, by 


1 , ; deed in bis lifetiwe and by. will, conveys 
R 5 aft ; (3 and ſettles all his lands nfs truſtees for pay- 


4 5 54, 2 1 of his debts, by. which they become 
© equitable afſets, the ſubſequent, morigages, 
=_ 7 having a ſecurity. for their money by a lien 
Z "Dy | upon the eftare, which che court will n« 
I > ; take froen, N d in Of n ere thei 

| | en | , own 


> K 
own iriotdreft a right to redeem, ſhall be ert 


ſatisfied; although the eſtate in queſtion 
vas in the firſt mortgagees, and the . 


quent r e had 18850 an equiry-"! 


of a deviſe, be of the equity Ei re- 
demption of a tru eſtate by the ceſtui que 
truſt, ſubject to the payment of his debts; 
notwithſtanding the deviſee be heir at law, yet 
the equity of man 1 ſhall be equitable 


aſſets, : 1 14 1 - * 
a - Is FS . Ener in 104 0 
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Thus where Penſon the teſlatör, Who was plunclet v. 


the ceſtuj gue, truſt of a real eſtate, made a 
mortgage of it in fee; and, the equity of 
redemption being in him, hereby his wall, 
gave and deviſed to his dear ſon and to his 
beirs for ever the mortgaged premiſes, ſub- 


hpeyertileſs n 2 f lis debts, 


annuities, and Jegacies, and ffen died in- 
debted by bond and fimple contraft; one 
queſtion was, whether an equity of mp 
tion of a mortgage in fee of a truſt<eſtate 
ouglit to be, conſidered as legal or equitable 
afets ? Lord »Hardwicke; in giving judg- 
ment on this caſe; admitted that, if a mere 
truſt-eſtate deſcenued pen an heir at law, it 
would be conſidered as legal and not 
equitable aſſets q which was founded upon 
the third clauſe of the ſtatute againſt fraudu- 
lent deviſes, that gave a ſpecial ereditor his 
OM at lau by an action of debt againſt 
„ the 
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Penſon, 
2 Ark. 290. 
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faid; that the. ſtatute had mot made a mon- 
ſame thing; that if che plaintiff was under 
the nocelfity of coming to Chancery for re. 
Hef, the court would act according to its 
known rules of abing Equal Juftice to all 
creditors. without any diftinQion ; as to pri- 
ority. And the Teal eftates, wer e ordered to 


e ſold, and that, et pt tag ar the mort- 
Zages, The ceodiors ſhould be paid | what was 
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te be liable ts a bond creditor in the 
Bee 2 224 5 
Eibe 454) © Wo 


= at Rui v. Lufromb, at the 


Rolle, the ach of - Febraary. if, Sir Ja 


Jah was ſtrotgly inchined to think there 
could be no paffaſto fratrit-of an equity of 
redemption. Gal quere;/ for, in-argring the 
ame caſe,” Mr. Faztakes Fuaberley ſaid he had's note 
thee: cnn determined 


Ship held direfly the, 1 
that there might be a poſits frarri, of an 
equity of tedemption. And the latter opinion 
ſeems to me to be the moſt reaſonable; ifor, 


there may he a poſſoſio fratri of an uſe, and 
yet, in law, an uſe was neitlier aſſets in the 
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nor in — equity ef 
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redemption is — de mortgage apee, be- 4 


fore forecloſuxe, is, as to the imheritance, a a2 | 
ruſtee for the mortgagor. and 2 truſt- 1 Ack. 606. I 


eſtate, nom, trig to an ute ar com- A 
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come mo equity for 8 A but be Mow 1 A 


that 1 is intitle to the! ega | eſtate... - we 
2 2 _ Ca. 2 „» Rep. 30 


eee ee en ne Loma wv. 
— ojem ma ee ac f : 
forth a . inticdiog encther per- EC: 4 
fon to the equity of redemption ; the plain- <= 
tiff prayed he might redeem at bis peril; 1 
but the Lord Keeper would not permit him oy _ 
to do it, unleſ(s + pon ram 22 58700 t 1 
cſtate-tail was docked. e STE. N SH 


But if third | perſons - inter led in oy; h ( 
equity of redemption, and be or they who — 2 
are at Jaw. intitled 10 w e eſtate refuſe io re- „ , 
deem, or ſhould act collufively ; any perſon : 


imereſted will be permitted 9 redeem. | TUE. 


Thus, where one menge; d hi ſeafebold Piakdym ©. 

eſtate, and afterwards became bankrupt, Bm 

a commiſhon iſſusd, and a meeting was Rep 30. b-— 
had by the creditors io 'confider whether ive 4 
alignees ſhould bring a bil to redeem. A 
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- that: it was not Anlehle ſo to do: 
In conſequence of this opinion the aflignees 
could not do it, by an expreſs clauſe in 
. 7; the th Geo. 2. relating to 


bankrupts. The reſt of the creditors 


thought it was adviſable to file a bill for 


N S . and thereupon brou tht a bill 


in their own names againſt the mortgagee 


TE and the aſſignees, praying to be let in to 
85 the redemption of the leaſe. The aſſignees, 
by their anſwer, took part with the plain- 


tiffs. + One queſtion was, whether the cre- 


ditors of | a: bankrupt had a right, in this 


caſe, to bring their bill againſt the mort- 


gagee to compel him 10 redeem, making 


the aſſignees of the bankrupt defendants? 
Mr. Juſtice Parker, who fat for the Chan- 
cellor, was of opinion they had. He ſaid 


cat it was very true that, in general, nd 


perſon ſhoyld come, into equity. to redeem, 
but who was intitled to the legal eſtate of 


the mortgigor. ” So, if an executor were 
Willing to get i in the debts of the teſtator, 


there 'was no foundation for, a creditor. to 


bring his bill for that purpoſe. That in 


general, where there were proper perſons 


to get in the eſtate of another, a court of 
| equity. would. not ſuffer either the creditors 


of the teſtator or the + creditors of a bank- 


rupt to bring a bill in equity in order to 
Eh: in that eſtate. But, that if an executor 
Je > mad under * . colluded 
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= > 135 * 
with. a debtor, there was no Adab 1 
creditor. might bring his bill in order to 


take. care of the eſtate, and charge the af 


fignees or execiitors with ſuch collufion. 


That, in this caſe. there was a meeting of ; 
| the creditors of the bankrupt to conſider, 
whether it was proper that the aſſignees 


ſhould. bring a bill in order to de let in to a 


redemption of his eſtate :; and the majority "I 


of the creditors were of opinion that in was 
not. That the aſſignees thereupon could 


not bring this bill, that is, for the be- 
nefit of the bankrupt's eftate. That any 
creditor therefore had a _ to Kg ſuch 
bill under PR e eee 


But, although the power of een 
be an ancient right, which the mortgager 
and all claiming under | him, whether by 
voluntary conveyance or otherwiſe, are in- 
utled unto, yet, being a right originating 
in, and, in fac, created by, a court of 
0 it is ene nme 1 1 


Therefore the mortgagee or thoſe claiming 
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through him, on application to the cout, | 


vill have it decrerd to them abſolutely, or 
under certain conditions accordi A to the 
bog and juſtice of their caſe. . 805 


»Y 


wh Bit 


bee baue in de Mc s jut 
| Gin, views mortgages | after forſenure 
" "Re - ”" "mip 


& 3 48 it ww 3 
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in two Amen 4 2 to the 
intereſt of the party from whom the appli- 
cation comes. If the mortgagor ſeeks for 
redemption he muſt do equity to the mort- 
gapee, or the court will confi der the eſtate 
as abſolute in the mortgagee. On the 
other hand, if the mortgagee files his bill 
to forecloſe, the court will enter into the 
4 6 nature of the contract, and, oon. 


3 + 3 


condition eth Ripulared ; the pay- - 


ment of the prineipal e n legal 
intereſt. 


#- 8 + 


A fteady. attention to \this — of con- 


ſtruction wilt explain the pants. of all 
the cafes © on this head. | 


{iis ab He; /the. EY being: A 
mortgagee of the premiſes, afterwards pur- 


chaſed the ſame for valuable conſideration; ; 
and the plaintiff, | having the title of re- 
* - demption,: would, before he redee med, have 
had the validity of the mortgage ried at 


low; the court, on reading precedents on 
the plaintiff's | part, was of opinion, that 


£ the defendant being a purchaſor for a va- 
able conſideration, the plaintiff ought to 


declare whether he 5 redeem the mort- 
gaged premiſes. or not, before he endea- 


vtec wn 5 Fun 15 it ode TS 
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the rule of juſtice . for the plaintiff to have CER 


the, equity of redemption from the defend 
ant t after be had endeayoured o to do; 
11 that, if he would redeem, he oug br to 
pay the defendant. all his principal money 
due thereon with damages and colts ; ; — 
he refuſed” to d, the court died 
the bill. n 


= 


And, ene e beisg an Aude u. 


infant, by his gnard ian, had endeavoured — Ea 


to defeat the "mortgagee- and overthrow his 
title, and the © mortgagee prevailed; the 
latter, on application to redeem, having 
ſworn he had paid a conſiderable ſum more 
than his coſts as taxed, was, on the account, 
allowed all he had expended ; and the mort- 
gagee having (under an apprebenſion that 
bis mortgage would have been defeated at 
law) got adminiſtration in the ſpiritual court 
as principal creditor, was allowed the cofts 
cxpentipa there alſo. * g 


So, although the mortgagee - .cannot com- 
pel the mortgagor to redeem before the 
time agreed upon, videlicet, the day ap- 
pointed for repayment of the money; yet, 
if a hard bargain be made againſt the 
mortgagor, he will be admitted to redeem 
before that time. As where the plaintiff, 
being ſeiſed in poſſeſſion, of lands worth 
160. per ee EO in re- 
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By - 
rerfion lubjet to 113 iy 10 
in conſideration of 320. demiſed thoſe 
hands. by deed and fine to the defendant for 
99 years at 51 per aun rent, upon con- 
dition, that if the plaintiff, or his heirs, 


mould pay the defendant 3801. in 1688, 
then the conuzees of the fine ſhould ſtand 


feiſed to the uſe of the plaintiff and his 
heirs; and the phintff-covenanted for the 
defendant's enjoyment accordingly. Within 


s a ſex years after this conveyance made, two 


old hes, on which the reverſionary intereſt 


depended, happening to drop, the eſtate | 


became 451... per annum; and, in 1682, 
the plaintiff brought his bill to be adrpitted 
to redeem the premiſes, and to have an 


| account; of profits from the date of the 
. deed, alledging that, though the deed was 


in that form, yet it was agreed between 
him. and the defendant that it ſhould bes 
mortgage, and redeemable at any time 
upon payment of 9204. and intereſt. And 


although there was no proof of any other 
agreement than the decd, and there Was 3 


bond to perform the covenants of the deed; 


and it appeared that the eſtate confifted 


chieſſy in old buildings at a mill, and 
that the defendant had laid ont above 100ʃ. 


_ In tepaits; yet, in regard the plaintiff's 


mother died within three years after” "the 


- 


| | deed, whereby the revenue "EN( "the 
eee of the . the Lord Keeper, 
note 5 


3 « 139 T- 
4otwithſtanding there was a contingency at 
the time of the deed,” thought this an un- 
reaſonable bargain; and decreed an Wonne = 
ol the profits ab origine, with redemption on 

payment of what the profits fell ſhort of the 
320“. and intereſt; and his Lordſhip. ap- __ 
pointed the ſame to be paid at a day e 1 +-icneolk | 
not to expect till 1688, een to the e 
condition « of the deed. 


The Court of Cate will: not allow 1 4 
purchaſer to oblige a mortgagee in poſſeſ- 22 | 
ſion to quit the eſtate to him, unleſs he 


will firſt ' By hon priveinel IPs and 


coſts. of 

87 palfaſlion: 10 . 0 a mort- Eke _ 
gagee by fraud, pending a ſuit, it muſt be Vin Abr: A 
reſtored ny there: can be a tedemp- A Ca 25 _ 
FP : p. 467. 
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Where 4. merces Giſt lent money Pope. | 
to the mortgagor upon 4 particular tene- . tg 
2 Vern. 286. 
ment, and. afterwards advanced him a fur- Margrave w. _ 
ther ſum on anothet eſtate; and the latter ud; — 5 * 
turned out more valuable than the money 1 Verna: 28. * 
due, but the firſt mortgage was ſuffcient | 
in point of value, the court would not ſuf- , 
fer, the one 222 to be ans ws | 
| the other. 
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So, K a man "cho — ſeveral. 1 Margrave v. 
Lake diftinQ lands and then dies, and * 


his 


5 | | ue 1 

, 1 his heir eudravours. 0 defeat the mortgagm 

5. of one of he eftates, by ſetting up an a» | 

| * 8. tail; and afterwards = "pps 
ſhall redee m bath or neither. 


But this rule holds hol ads the r 
cleims by purchaſe, and not by deſcent. 
5 —_— Thus, where A and B. tenants for life, re- 
- 2k C25. mainder to their for in tail, mortgaged the 
l lands fo ſettled; A. died. and afterwards 
me mortgagee, finding bis ſecurity bad, 
Aon? gave a third. perſon a premium to procure 
- © © the-ſon, tenant in tail, to borrow a farther 
ſum on mortgage, and then took an aflign- 
ment from the laſt mortgagee; the firſt 
mortgagee, on application to redeem, in- 
ſiſted, that having now gained a good title 
A281 law to the lands, tenant in tail ſhould 
triedeem both mortgages or neither: but the 
cc&curt held the ſon to be a firanger to the 
- © - "father as to the eſtate-tail, and decreed a 
- redemption on payment of * ane 
- rowed, with coſts. 


A mortgage being allgnable, -2 Ne 
„ mall hold it againſt .zbe avortgager or bis 
bers for the ſum due on the mortgage, al- 


! ad ? „ 


* 1 a though he bought it for leſs than was due, 


or ſor leſs than it was worth; for he ſtands 
in the place of the mortgagee who aſfigned, 
and who might have given it to him gratis. 
And what was due will be the mepfure of 
allowance, not not : what was given, f Js that 
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wightt be w more than it was worth as wel 
as leſs; and he that runs the hazard if a loſs 
happens, ought to have the benefit in caſe 
# turns to ad antage. . | S397 1 108068 11225 


80, where A. e kia Ts to 1 Philipss. 


aud C. a ſtranger; bought the intereſt for leſs 
than was due on the mortgage, and the 
heir of the mortgagor brought his bill te 


* 


1 Vern. 


Baker w. 


Kellett, 


3 Rep. Oh. 


redeem 3; the "queſtion was, 'whethet . 23. &f Sc. 
ſhould be aflowed more than te actually b 


paid? And the Lord Chancellor ſvid that 
this cafe had neither point nor edge, for 
there was no colour why; when the heir 
came to redeem, he thould not pay the | 
whole money due on the tnortgage : for 
that if another man had met with a good 
bargain, there was no equity for the heir 
of the morigagor io deprive him of the be- 
nefit of it, Mit aue. thereof | 
himſeff. ian en eee 


eee e. gh 4 


mg % e that ae & the Aſt 
date; if creditors, who have the later ſecu- 

rities, prefer their. bill, the Fee ag 
bought in, ſhall not ſtand in, their. way far- 


more than the heir really paid for them. © 
For, a creditor has equal equity wirh A pur- 


ler to ſupply the loſs Na the "—_— is 


. 


ind Under 2m 83 
„ namely, Judgents, 4, A 


br. 33e 3 
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chaſer, and the taking away the gain of the 8 


Vaughan, 
385. 


Brathwaite e If an heir vate an incuf 
Brathwaite, . an eſtate charged with portions to ye 


e 56h he paid for it, e what was 


9 * 
=> ad making both equal; and therefore the gain 
| the heir would make, if the whole money 
due on the ineumbrances were allowed bim, 


ſhall be taken from him io make up the loſ 


ow the other incumbrancers upon the eſtare. 


, 63+ 4 4 
be: , 2 75 
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Blau! if an 13 * at "Oy truſtee, as. 
1 40. or agent compounds debts or mortgages; 

;5-4- and buy them in for leſs than is the due upon 
. 54. them ; he ſhall not take the benefit of it 
bhaimnſelf, but the creditors and legatees ſhall 
have the advantage of it; and, for want of 
them, the benefit pg to: thoſe ener 


the ſurplus.” "do 100105 00 paw © 2th 


HEN” n 4 15 9 98 
Williams v: And the equity few. to be the ſame. 2. a 


* Be purchaſe, , as againſt me eke 
creditors; ee purchaſers. | RE 
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Long v. hen, on 4 Maſter's Tpeeial: re Tt, to 
Clopton, n lige account in queſtion was referred 

By to be taken, it was determined by the court, 
that an, heir or any other perſon ſhould. not, 


r e 1; againſt a real purchaſer, he allowed more 
on any incumbrance. bought in than. what 
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B if 1 waſte. a near: DES. _ 
brances to protect others to which he is him- i Vein. 49+ I 
ſelf intitled, the whole money due ſhall be  .. oY 
allowed on account, although it was a 4. 958+ - 
chaſed for leſs. 3 Ne ns” 2 

If the merit hectic Mbe 1 to the 25 ol 4 
mortgagee on other account as well as upon 3 
mortgage, the former debts, as well as the | F 


8 


latter, mull be dilcharged before the mor: 2 62.55 x 
gagor will be decreed to redeem ; for, |; | _ 
condition being broken, the. eſtate of "he -, 
mortgagee | is become abſolute at law 1 | ö 
the wortgagor, being obliged. t0 apply. o 3 3 
equity to help him, bau ing no OY at 5 4 
las, 2 ee to do equity to the 1 
u he e 
- Thus] hae the! plant Mita andre! a, - 
gage to the defendant, and afterwards the —— 9 
mortgagee advanced and lent more money 3 "> : 
to! the vleintif'on/'his bond; "the 2 2 | 


| ads without paying both 8500 „although pl. 54. 1 
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And if the mortgagor 8 
come to redeem, he alſo ſhall not be ad- 2 Levick, —— 
e eee, a : 
ES SES 8 Wrrome bien * Ca. 164. 1 
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K as 1 


i Ney after redemption, will be i in by deſcebt, an 


| bin was to be admitted to "redeem upon 
_ 5 payment of what the defendant's grand- 
= -_ , father bad paid or been (damnified by the 
donde for ;q4000l.; and (hat 9oroained due 
. _ thereon; the queſtian Was, 


ale N 


212 * 


whether the 


aut diſcharging, both-.debts, there being no 
agreement proved that the mortgage was to 
be a ſecurity againſt the latter bonds ? And 
it was decxeed.;thet, if the plaintiff would: 
redeem, be ſhould reimburſe and ſave harm-. 
leſs the defendant againſt the 20008, as yell 


* 


9 3. JA nn 12 uche foo nv 25 8 at 7 5 G44 
b 2 vs; : IM 2 * 5 2 * N \ 3 "15 ls 1d 2k 
q tg gage be of a leaſe for Wen 
re 3 be 82 on bond, 
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e- by bond; ant the reaſon i is, ae the heir 


1 of conſequence, the eſtate aſſets in his bands, to 
| * pay bond debts; therefore, to ayoid circuity, 
E - g the heir muſt pay both, before he will | be 
3 en W. e | 
_ 888 Thus, nel _ archar S grandfather 

* Hotford bebe Pr and executor he was) became 

FE — bound Wich the "plaintiff's "father (whoſe 
* * HhBeir he was),” in bonds for 4000 the 
= | plaintiff's f. father conveyed eflates by "I of 
= mortgage to the defendant's grandfather to 
gp | - + counter-ſecure | him, "and afterwards | pre- 
W vailed t up pon him to become bound with bim 
e for 2 ide ſum of 2000). . 4 #1 e plaintiff's 's 


_ phaimiff ſhould be admitted to todeem with- 


75 


bis hands. 5 


6.1.58 nn 


But, if. then he ſeveral . _ More - | 


an eſtate, and the prior incumhrancer claims 2 Ack. 52. 
a bond likewiſe, it will be poſtponed to all Gore? caſe; 


* e, 


real incumbrances, whether by mortgage, 
judgment, or ſtatute z for the bond is no 
charge on the eſtate, and he hath not the 
ſame equity againſt a puiſne incumbrancer 
23apainſt an heir at law, b FR to the 


bond in reſpets I der. eee 


En 2 5 IF 6 
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And ſince the ſtatute 
deviſes, the devifee'of the equity of redemp- 
tion cannot tedeem without payment of the NM 


debt upon bond, and upon mortgage; 


Troughton, _ 


1 Vez: 87. 
Pois v. 


Corbet, 


34 Atk. 556: 
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511. 


againſt 8 Prov: Ch. 


3, 4 W. and 


M. c. 13. 


be- Hua V. 


cauſe the ſtatute makes ſuch deviſe void 7 c. 


2gainſt creditors; and then the deviſce ſtands Abr. „ 


in the ſame place as" the heir would hae 
ſtood if no deviſe had been made; but, be- 
fore that ſtatute, ſuchi >viſce r Us have: 
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been liable'ts a bond creditor, PO HON”. 
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The - defendlagt... et, "I jd 
wr mortgagee and. bond creditor; z,. for, 


if he lends the money on the bond and hath - 
the mortgage by affignment, there is, 255 
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ame equity for hien againſt the Horte agor 
hy beirg to have Both debt bo YER >: 
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2Ch „ Gol. and was. ally indetned- w ©. 60 
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his principal, intereſt, and coſts: though y ü oe 1 
mortgagor may, if he be obliged.to part with 251 »_ 
his eſtate for leſs than, its value. But the n 
making up of accounts, after Jong. periods 
| of time, being very difficult, and attended NT b 
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ears after forfeitute and -polfet;on IF 5 
the mortgugee, no intereſt having beet pi ng. ff 
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oyd 7 So, where the plaintiff's father, if 0), 
tae, _worigaged, e lands in. queſtion o the de. 
— — 185, ,fegdant, and, in 3698, the mortgage being 
1 J, the defendant. brought his ciect 
Yo 4:8, Went and. recovered, poſſeſfon, and on a, bill 
ä EY do ſedęem of, ſoterloſe, had a Hecrec accord · 
'G.* ingly, which vas ſigned and inrollgd; in 
ep Ingo, the plaintiff is faher died. 

| Thau en . t an e 


ll 


2229 94 


1 1 153 * 
when he came of age. In tal, he brug 
a bill to fet aſide this decreg, and be let i into 
a tadlemption, an payment of princips 
intereſt; and coſts, ſuggeſting; therein is 
the, defendant, was much overpaid, that i 
Hands, were af, greater value; that the po- 
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ed the decree of forecloſure and enrol 
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i length of time) being removed, no injury 
vin accrue te ihe mortgagee in being ob- 
nes de receive back 'his principal, intereſt, 
And therefore; where the bil 
- to' receem's mortgage made in 1642, 
appeared ie morigagee entered in 1650, 
424 there were three deſeents on the de- 
fendaut's part, and four on the part of the 
Plaintiff; "but, the length of "time dert 
anſwered ky By greateſt Pare by infancy or 
overture, "a nt having been 
made up by the mortgagee on a'Vill death 
by him in eee "he" court wort de. 
bare the r in 1685. Winged van 
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Anon. 2 Ak. Thus, where a mortgage was made in 1713. 
333. and the clerk to the ſolicitor for the mort- 
gigor, in ordet to pay 'off the mortgage, 


* an account in 1) 30% of what was due 
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f 8 on ms for ptineipal and intereſt, and no further 
= -. proceedings were had; yet that was held by 
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dormant, and be not proſecuted within the :. >= 
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"Thus, wh ere 4, T 7 16 5 emed the he St. John ws. 
lands in queſtion to. 'B. to. counter-ſecure 
bim againſt debts, f for which B. ſtood bound 
258 ſecurity to the amount of 40007. In 1649, 
B. entered on bis ſecurity, and, by, will, been 
deviſed certain ſums out of it to hid daughb. 
ien and the reſt to his ons In 1662, me 
executors allotted the lands among we „ 
children of B. according to heir reſpoctioe * 
proportions. | In 1663 4 bill was. brought 
by che heit of A. to redeem, and thereupon 
a decree was made to account. The heir 2 6 2 
died. Afterwards the ſuit was reviyed by - * 
4 daughters, who were co-heirelſes, ana 9 
in 1652; an account was again decreed. _ 
The plaintiff being ö the ſame name s 9 
4 purchaſed the equity of redemption ur | 2 
the lands in queſtion from the co-heireſſes, „ 
and in 1700, brought his - bill* £6" redeem. 1 
and to Have the benefit of the formet de- 8 24 
crees. But the Lord Keeper diſmiſſed the 1 
bil anch would nt allow the plaintiff” to 5 e 
redeem, by reaſon' ol the difficulty "of ae- ol 
9 01 after ſo great « length of _ I 
eſpecially, eee mortgagor had himſelf 2 
ä 1 ie 1663; and . 4 
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1 701. deed, or an Michachnas gay following, pay 
1 to the, mortgagee, his helge, or aſſigns, the 
montgege money ang. all arreirs, of inicreſt | 
which, ſhogld, be then due, then, that the 
conveymce was to be weile it was held to 
be in the nature of a condit o purchaſe, 
ſubiect to be defeated on payment. of, the 
ſums ſtipulated at any Mic baelmas day at the 
election of the mortgagot ot his bcirs , and 
iat ikere Mas an everlaſting fubſiſtiog right 
; of redemption, deſcendible,.to the, heirs of 
A e org. which o not. be forfeited 
8 C law. like other mort 3ges 5. and,” that, 
© therefore," there could, be ns cquity of te- 
=_ 7 demption, or any occaſion for the aſſiſt anoe 
= of the cout; but the portgagor might, even 
T defeat the conveyance by complying 
= - with the germs and conditions of it, which 
were, not limited ech Particular time, but 
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ject to a Þ rovi 2; That the conveyance 
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executors, adminiſtrators, or aſſigns, ſhould 
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and his heirs ſhould receive the ' yearly _ 8 


of the ptemiſes in lieu of his intereſt, with 4 
a view to which, poſſefſion was delivered to 1 
him. Afterwards H. in conſideration. 3 any 1 
23001. paid by . granted apd conveyed geg 2 
| the premiſes compriſed. in the formes mort- 4 "Is 44. - "N : 
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irs or albgns, ſhould. pay the ſame with : 
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requeſt ; add #7. was in like manner let into 
poſſeſſion of the laſt mentioned wen + 
| bill for redemption-brought, ere et I 
one hundred years: were clapſed, was di. 
ä miſſed, and that decree dmg e ee, 
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ing proved that the mortgagor ſhould be at 
nberty to redeem after twenty-ſeven years, 
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Me the time agreed! for redemption.” wr 
Conway. 866! a Woche was decreed: to a re- 
Aken: deemed upon the foot of an account' ſtated 
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. _ 5- the premiſes, notwithſtanding he' had' been 
Faß, in poſſeſſion forty! years; the huſband of 
Aue ze. the heir of the mongagee having/1emtered 
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into an e the heir of the mort- 2 ren. 5 
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| redemption came to a hearing, for the pur- 1 
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though, for reaſons ſufficiently evident, in 27 1x 0 
the caſe, the court refuſed to decree a be. Ws I 
; cific performance of that agreement, yet it „ 
| feems to have been confidered as an ad- 9785 by 
miſſion by the mortgagee that, at that time, = 


he conceived. the mortgagor "had a, right t - 
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the caſe within the reaſoning s of that i imme- 5 | 
darely preceding. | bh rs act Ro 
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Upon the ſame principle, a adit Palmer or «?. 
was decreed upon a bill filed fifty. five years *, o. Jackſoa 
aſter the original mortgage, and forty-ſeven 5 Browns: 
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being accounted. ſor, by having been ou. 
died in different ſuits brought by the con- „ 
tending parties, a period ol ſeventeen years .” 


„ 


e om eee ſetting 3 | 
that - preg TR: bill to. ES * 4 

OP . „) Ro 
. ; 1 50 { yy wy 328 % 37 723 Y (4 #Þ "voy ' And 


—— | in * 
* SE 8 
N 


— 2 I + 8 
0 8 F 
8 Wb 3 
n . 
55 Jar S * — 
K * 
—< : 
Y 
m 
4 * A % 
> Fa 
* * 
> 1 e 
* 
= | 
. 
* 


Cas by "I | 


5 time will be no bar. ein mma 


This, where a a bill gs epi to redeem: 
after rhe mortgagee had been in | poſſeſſion 


# [240. 225 from 170 21.9 27 173 2, the year in "which the 


We bill was filed; and the "defendant (it being 
. ly affajr) ſubmitted by his anſwer to 

” * be redeemed netwithſtanding | the length of 
8 time ;. Lord,  Hardwicke, though b. he laid be 
pt faw nocoloyr | for the redemption, yet, 'on the | 
Foy defendant 8. ſubmiſſion, decreed. an account 
of what was due for principal, intereſt, and 
colts, and di refted the plaintiff, to pay the 
s Bom N in fix months after the Mafter' J report, 1 


* 


, 
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1 Time wilt be no ber if the mortgagot 


— — f remain in poſſeſſion. As, where a perſon 


33 hach chambers in Gras Ian, ind mortgaged 


till 1700; at Which time an order of the 
bench was made to deliver ver polſeſſion of the 
5 : mortgaged premiles es to the morigigee; u 


at 


| upon 
2 Part of "which he entered; bur, as to the 
part, the morigagor continued in 


: N 


5 postet till 108, when he. died, leaving 


wdwbee phaintitt am Jiſatt, who eme of age in 
bs = of 5 wth, From che death of the mort gor, 


ole. 


llad poffeſſion of th 


HE; 44 A hill was brought to redeem in 1726, 


1 1 and it was ſo decreed at the Rolls, and the 
8 | decree | 


bud wo bereiten. 


7 
' 


-them in 169% but continued ity poſſeſſion 


4 £6 161 . 

Keren was ' lthied by Lord cho 
King, who faid nothing was more clear 
than that, if the mortgagor was in poſſeſſion 
ol any part, he ſhould be admitted to re- 
deem the whole; for, part of the cham- 


bers he might redeem as being in poſſeſſion 
thereof, and part he could not, ſeparately 
from the Whole, therefore he ſhould redeem 
the whole. If the mortgagee were in po el- 


ſion for twenty years, and no intertſt paid, 
there ſhould be no redemption allowed. In 
this caſe the mortgagor was in poſſeſſion. of 
part, till 1708; from 1508. to 1714, the 


plaintiff was an infant, ſo that was account- 
ed for, and from that time it did f not amount 


do 20 years. 


— * 
, * 


- Burc-4th (ahi waſh, the cout would not 
enter into the queſtion, until they were ſa- 


tisfied, the benchers had given the parties 


leave to try it at law; ſaying, that this regard 


was to be had to all the ſocieties at law, that 


all their diſputes might be determined 


amongſt themſelves ; and the court, having 
determined the right, ordered, that 'the 


benchers ſhould ſettle what was due for prin- 


dpal, intereſt, and coſts, and take an ac- 
count of the ſeveral receipts ; and allowances. 5 


on a bill brought to redeem a wortgage 
of long ſtanding, an objeRion was itiade fot 


want of parties; namely, that as chers had 
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wet an abſolute conveyance made of this 
eſtate by the mortgagee withour any clauſe 
of redemption, with ſeveral limitations over, 
the perſons in remainder under this con- 
veyance ought to have been parties. Ei per 
curiam: When a mortgagee, who has a plain 
| redeemable intereſt, makes ſeveral convey- 
ances upon f, in order to intangle the 
yr, and to render it difficult for a mort- 
1 gas or of his: repreſentatives to redeem, then 
"0 is not neceſſary that the plaintiff, ſhould 
trace out all the perſons who have an inte- 
reſt in ſuch truſt to make them patties. 
But where, the redemption depends upon 
equitable circumſtances, and the plaintiff is 
not inthe common caſe of redemptions, and 
where the mortgagee in fee has made an 
abſolute conveyance with teveral limitations 
and remainders over, the . decree, cannot be 
complete without bringing at- leaſt the firſt 
| tenant in tail before the court, 


N is one cafe in which the 1 
has thought Proper, to take from the mort 
gagor the equity o of redemption, and to give 
the mortgigee an abſolute eltae i in the land; 
that i is, M here the former i is guilty of a fraud 
upon the latter by. concealing prior incum- 
; brances. * In ſuch caſes it is enacted, by the 
4 5 . and M. cap. 16: that if any per- 


4 12 + fon. ſhall b-tcow any money, &c. or become 


MUCDL 2 Tor any | mor; ke pale: conſiders 


. a . 163 * b 


tion 3 4 and, for the payment thereof, ſhall 


voluntarily give a judgment, ſtatute, or re- 
cognizance, and ſhall afterwards borrow 
| any other ſum of another, or for other va- 


luable conſideration become indebted to 
ſuch other, and for ſecuring the repayment: 
and diſcharge thereof ſhall mortgage lands 
to the ſecond lender, or to any other perſon 
| in truſt for him, and ſhall not give notice 
to the mortgagee of ſuch judgment, &ec. in 


writing, before the execution of the ſaid 


mortgage or mortgages; ſuch mbrtgagor | 


ſhall have no benefit in the equity of re- 
demption of the lands mortgaged, unleſs 


ſuch mortgagor or his heirs; upon notice 
given by the mortgagee in writing under 
hand and ſeal, atteſted by two witneſſes, of 
ſuch former judgment, &c: ſhall; within fix 
months, pay off and diſcharge the fame; - 


| and cauſe the ſame. to be. vacated and dif 


| charged. And if any . perſon; . who ſhall 
once mortgage lands for valuable conſidera- 


tion, ſhall again mortgage the ſame lands; 
| or any part thereof, to any perſon, the for- 


mer mortgage being in force,” and' ſhall not 


diſcoyer in writing to the ſecond mortgagee; 


the firſt mortgage; ſuch mortgagor ſhall 
have no telief of etjuity of redemption againſt 
the ſecond mortgagee z but ſueli ſeeond or 

third mortgagees may redeerh any former 
mortgage. This act not to extend to bat”. . 


1 widow of any motigagot of her dower; 


12 
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SER 


I © MY 


* 
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Le): 


Ws; 4id not legally 3 Join with- ſuch Huſbane 
in ſuch mortgage, or otherwiſe lawfully ex- 
clude herſelf. , 


. On: dis Ratute, it hath been el 

=, vg that. it is incumbent on the mortgagor, 

>. $.C.1iE.Ca. previous to a ſecond mortgage of his lands, 
> . to give the ſecond mortgagee notice in 
Þ — . 5 hand, * wc incum- 


* * 
n * * 


That 2 mortgage, which . on 1 the ſtatute 
becomes. irredeemable, | although aſſigned 
over to another in conſideration of what is 
aQually due thereon for principal, intereſt, 
and coſts, Kill remains icredeemable i in the 

Unngnoee, wh oO may take ad- 
vantage of dhe ſtatute againſt clandeſtine 
- mortgages, a; ian 1 


That, if aſablequent mortgagee. redecin 
ſuch forecloſing mortgage, he ſhall hold the 


4 


« &+ © + © N * 


Ther 1 0 Cs are nit Jands in ide ſes 
_ cond mortgage than in the. firſt,” that is a eiſt 
omitt 1 REO: n, $$. + Bat 4 F 


* 


« 


_ "I at; the 4 an 1. & two "would 
not exempt the caſe out of. the ſtatute, but 
_ would. be conſidered. as 4 contrivance 10 


ö 5 Ihe 


El 5 
That a ace, who claims the benefit 
of this ſtatute, muſt have conducted him 
ſelf fairly throughout the tranfſaction; it be- 
ing intended to recompenſe honeſt mert- 


gagees for the trouble, hazard, and charge 


they may be put unto, and not to cover a 
fraud or itt. practice in obtaining a mort- 
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CAP. VL. 


+ 


"7 a Devi om of Lands 4 merged. 


How v. l n E mongagee ay ie lands mort- 


„ _ ++ 1 | gaged to him. and they ſhall paſs 
. | ! 5 —— to the deviſce; and if the deviſee 
* exhibit his bill againſt the mortgagor for 


c forecloſe, a decree wilt be 


| ka | 


lands, mortgaged 
, with a proviſo for 


5e all his abate” bills, bonds, 


* mortgages, or ſpecialties for monies to 
} | N. X. and made him his executor and died; 
* the court were of Opinion, that the words 


þ 3 . * all my mortgages” made a $ good deviſe of 
1 the lands mortgaged. | 


F | But, a diſtinction was formerly taken be | 
—_—. - tween mortgages in fee, and thoſe for years; 
S for, if the former were forfeited, it was 
” _ Held that fuch general words did not con- 


= vey an abſolute eſtate therein, but at moſt 
=_ 7 9 for the life of the deviſce, | 
+. LS Fi nos Ci wo 


* 
* 
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Thus, where one ſeiſed of divere 115 in Witkinfone: 

Merryland, 

J. B. and C. in fee, the lands in C being G 
in him by mortgage, and forfeited, made his 25 449- 
will; and, after deviſing the lands i in A aud 3 ow 8 
B. to ſeveral perſons and their heirs, and fo » 

veral legacies to other perſons, gave all Ihe * . 
reſt of b his audi, 0 attels, leaſes, e eſtates, \ mort. h 
gages, debts, ready money, plate, and other 
geods whereof be was poſſeſſed; to bis wife, after. 
bis debts and Igacies. paid, and made her exe- 
cutrix, and died; whereupon ſhe entered into 

the lands mortgaged, and deviſed them to MA. 
* his heirs, and afterwards ſhe died. On 
an cjeclione Armæ brought by the beir | 
of the, mortgagee. againſt the deviſee of the. / 

vife, the ſole queſtion was, whether the fee 
in the mortgages paſſed to the wife by this 
deviſe? And the court were of opinion that 
a0 fee paſſed for, that the heir ſhauld not 5 
be diſinherited, nor the fee paſſed away with® 
out an apparent intent axiſing out of the, 
words of the will. And, in this caſe, it did 
not appear that he intended to paſs but ſuch 
things whereof be was poſſeſſed, which extend 
ed only to things perlonal, or leaſes, and 
not to freeholds whereof he was ſaid in law. 
do be ſeiſed. And perhaps he was hot poſ- ‚ 
ſeſſed of this land; for it was not found Co 
that the mortgagee entered and was in po... 
ſellion, and commonly the mortgagor re{ain= 2 
ed the poſſeſſion until forfeiture. | 


_ * 1 8 


1 


Cro. Car. 


455. | = ; 


— 


; ; i : # x ; 
5 1 


In the ſame x it was i ſaid. it would have 
been very doubtful whether even an eſtat 


for life had paſſed to the wife | if ſhe had been 
alive, becauſe the mortgages were coupled 


with only perſonal things, as goods, leaſes, 
; - eftates, mor tgages, debts, &c. which might be 


intended only of eſtates for years; and ſo 
much the rather, by reaſon of the words 


2 i whereof Ian poſted.” . 


And certainly, had the pas Point been 
| agitared during the life of the wife, and the 
devyiſor been poſſeſſed of mortgages for years, 
it would have been decided againſt her; 
becauſe the queſtion, as taken up by the 
court, was, whether theſe mortgages in fee 
wete to be conſidered as real 'or perſonal 
eſtate? And the unanimous opinion was, that 
they were of the former deſcription; in which 
caſe,” the words of this will would not 
haye attached upon them: beſides, from the 
clauſe” with the words, "goods, chatteh, 
 tafes, eflates,” mortgages, Kc. it could not 
have been inferred that the teſtator had an 
intention of paſſing eſtates in fee ſimple, as 
the ſentence, in which they were included, 
firſt took notice of an inferior kind of pro- 
perty; but the natural conſtruction would 
have been, chat the teſtator intended mort 
gages for years, which were of equal re- 
* in b conſideration of hy, with the 

e lire 19967! | Weiſer 


* 


* and other property. comdined in the 
ſweeping clauſe. „ ej 


The force 10 this reaſoning. however, 
would have been in ſome degree weakened, 
il the teſtator had not been poſſeſſed of any, 


mortgages for Years; becauſe, in that caſe, 


either the word mortgages. in the will maſt 


have. been totally tjeQed, which, would 
have been repugnant: to every; principle of 
conſtruQtion,; or, he muſt have been under- 
ſtood to mean ſuch mortgages as he had: 


and the rather, in this particular. caſe; be- 


cauſe, at this time. the queſtion, whether, 


mortgages were to be conſidered, as real or 
perſonal eſtate, turned upon nice and cu- 


rious diſtinctions, in which few were conver- 


fant, And therefore, although if the teſta- 


tor had been poſſeſſed of ſacl: Property 
4 would have anſwered the words of the 
will, without expounding them to attach 
upon mortgages in fee, the court would 
have leaned to a conſtruction which would 
ot injure the heir at Jaw; it being a 
maxim that be ſhall not be di ifinberited but by 
expreſs word. or neceſſary implication. | Vet, 
if no operation cou!d have been given to the | 
; words. of the will, unleſs they. had been held 
to affect the mortgages in fee: 1 ſhould - 
think, that the ſubject matter being of ſo 


doubeful: a nature, the intention would, in ; 
ky { 3. \ 
e | | this 


** 


deviſe of all a man's lands, tenements, and 
hereditaments; which words being in law 
particularly appropriated to real eſtates, and 
never applied ta perſonal eſtates, unleſs when 


[ 170 J 


this caſe, have been ſtrong enough to hare 
outweighed the claim of the _—_— 


But now, the nature of mortgages. being 
clearly underſtood, and the tranſaction (whe- 
ther the mortgage be in fee, or for years, 


forfeited or not) until forectofure, conſidet- 
ed as a perſonal engagement only, in which 
the land is merely a pledge for the money, 
and remains in the mortgagor to every pur- 


poſe (except that of ſecuring the han), the 


words, in the principal caſe, would receive 


a different conftruQion, and carry all the 
teftator's intereſt in mortgages, whether in 


fee Of for term of * n 


This i is evident from "il Spenden . 2 


a contrary conſtruction would be, clearly, 
repugnant to the intention of the teſtator, | 


vill not carry mortgages in fee, although 
forfeited, if the teſtator had other property 
to which Soak terms may be e e 


i. Thus where L. being ſeiſed of . ſeveral f 


manors, of lands in H. and of a great per- 


ſonal eſtate, having no iſſue, made his will 
f „ 555 „ BST iin po 


and, 


3 


1 i 
4 
2 
1 p * > 
* 8 3 


E - TRk- 4 1 
and, after deviſing of part to his wife for 
life, and other legacies, gave all otber bis 
lands, ſenements, and Deredita ments out of Jet- 
tlement to bis nephew; L. ſubſequent to the 
making his will, forecloſed and had releaſes 
of the equity of redemption of ſome mort 
gages in fee; one queſtion was, whether 
theſe mortgages paſſed | by the will under 
the general words lands, tenements, and 
bereditaments? And it was unanimouſly | 
agreed by the Lord Chancellor, aſlilted by 
the Maſter of the Rolls, Lord Chief Juſtice 
7 revor, and Juſtice Tracy, that mortgages 
in fee, altbough” forfeited when the will 
was made, Fg not "OF We m_— ONE 

yords, SOREIIGT 13 * 


The 8 reaſon that. induced the court 7 2 


in the caſe. of Wilkinſon and Maryland, to 
determine, that if any eſtate; in mortgages . 
in fee, paſſed by the words, * all the reſt of 
my goods, chattels, leaſes, eſtates, mort= _ 
| pages, Cc. it was an eſtate for life only, 

governed the decifion in the, caſe of Sir 

Litton Strode v. Lady Ruſſel, that the teſta- 
tor' 8 morigages did not paſs by the words 
"0 lands, tenements, and hereditaments:“ 
f namely, that the worde uſed by the teſtator 
were not properly applicable to the ſubject 
matter, which it was contended, they ought 
to affect, conſidered at the different periods 
at which thoſe caſes were determined ; 1 


„ -'% „ 


a mort- 
: 3 EO 
P 4 * 


[EL ny | 1 172 1 
 morigage in 1 when forfeited, ** at 
the time of the deciſion upon the former 


3 caſe conſidered as a real eſtate, which, at 
. the time of the latter deciſion, was | ſettled to 


be only perſonal property. 


Nor will loofe words, compriſing PRE 
ral ideas, added to the [weeping clauſe, lands, 


=  teneinents, and hereditaments, enlarge the 
=_— Egal effect thereof, ſo as to make tliem ex- 
-' tend to mortgages; eſpecially, if the lands 
: I _ mortgaged be of larger value than the eſtates 

| to which theſe words properly apply. NY 
©  SirJohn And therefore where N. ſeiſed of lands 
Aren in the cohnties of F. M. and D. conveyed 
Littleton, them to G. by way of mortgage, and I 

. 5 party thereto, and covenanted to pay 


- $c: 1 Vern. 3. the money if P. failed ; in which caſe G. was 
Se: Vent. to convey to him, which on P's neglect 


1 . Swinb. was done. . entered on the lands, and 


3 OI. enjoyed them divers years; and being ſeiled 
3 „„ and alſo of other lands in other 
„ counties in Wales (whereof part lay in the 


6 county of I. as part of the mortgaged 
6 lands did), but of no lands in F. and B. 
except thoſe mortgaged, made his will, and 

thereby deviſed all his lands, tenements, 

and hereditaments in the counties of A. 

EEO ROE «+ and C, or in any or either of them, or 
. 8 elſewhere within the dominion of Wales to 
=—_ . N . and his heirs, and deviſed PART, 


1 
F ; 2 * 


„75 ³o· AA ole ibs 

of 807 per annum ifſuing out of the ſame 
lands: and, after the bequeſt of ſeverdl 
great fams and legacies, bequeathed all 
the reſt of his goods, chattels, and perſonal 


eſtate whatſoever (his debts, legacies, and fu- 


neral expences being firſt paid), unte his 


loving —— whom he made ſole executar of 
his laſt will, and left a blank unfilled up; the 
queſtion was, whether the lands mortgaged 
ſhould paſs to J. W. by this. deviſe, or, or, 
„hether the adminiſtratrix ſhould have 
them? And it was decreed in favour of the 
adminiſtratrix for theſe reaſons; firſt, that 
the teſtator made ſpecial mention of the 
three counties in which his own: lands of 
inheritance laid, not of the counties in 
which the mortgaged lands laid, but only 


added the general clauſe, currente calumo, or - 


eewhere within the dominion: of Z/eales;” 
that, having firſt deſcended to particulars; 


he had thereby fo limited and citcumſcrib- 
ed his intention that the general  fortui- 
tous clauſe could not open or enlarge it; 


for, that was but in the nature of an et catera 


vhich might ſerve to fetch in ſmall parcels 


2 land, that were the teſtator's own inherit- 

ice lying out of the three counties par- 
9 mentioned (of which, in truth, 
there were ſome), but could never reach 


E 


the mortgaged lands which were of a dif- 


ferent nature; and the rather in this caſe, 
becauſe they were of great value, equive- 5 


T 
lent to, if not excecding, the value of his 
. - ether lands, and therefore might not paſs 
| by ſuch a general clauſe, as if only ſkirts 
and members of the other lands. 


© Secondly, Becauſe the will had Eharged 
the lands that paſſed, by the deviſe of all 
bis lands, with a rent-charge for life, and 


no one could be thought ſo improvident as 
to grant a rent for life out of lands, Wich 
were every Uay redeemable. els 


Rut it was bre by the court, that 


Kfvight have been otherwiſe ; ſuppoſe the 


deviſe had been, of all his lands in the ſaid 
three counties, and then; without more 


| Gid, « that the reſt of his perſonal eſtate 


ſhould go to his executor ;“ for then, per- 


> haps, the mortgaged lands would paſs; as 
atherwiſe, there could have been nothing 


to anſwer, or, make ſenſe of that clauſe, 


© 4% and the reſidue. of bis perfonal gftare, Nc. 
for that would have implied 'that he had 
already deviſed ſome part of it, or at leaſt 


evinced, that he meant part of it ſhould have 
paſſed: but, as this caſe | was, theſe words 


| were well underſtood; and they effeftually 


anſwered without any ſuch conſtruction, for, 


before that clauſe in the will, the teſtatot 
had deviſed divers legacies, ax in War niger 
k _ amount unto fed 


* F * 
: 1 x g n : 4 
* : 
. * * e 
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But, if the 5 hath no other landed 
intereſt anſwering. the deſcription. given. in 2 
this will in point of ſituation and circum- —_— 
ſtances, except mortgages, they will paſs by | 4 
ſuch general words though 1 not 0 een, 
e to the ſubject. | 


Thus, in the caſe of Clarke v. Abbot, „ 4 
where J. poſſeſſed of a mortgage of the e g 
Swan Inn at Chelſea, made his will, and 4 mM 
thereby deviſed to A. and his heirs, **. all egg cr. 
his freebold meſſuages, and garden grounds infra 8 
in Chelſea — It was held by Lord Hard- 
wicke, on a queſtion, whether the mort- 
gaged intereſt would pals by this dar, 
tion, that, as it did not appear that the 
teſtator had any other lands they it cer- 

a would. | . 


Ye it is obſervable on this * that hs 
word < freebold,” could with leſs propriety 
be applied to the caſe of a mortgage, han 
the words lands, tenements, and beredita- | 
nent; the latter being much more general | 
in their nature, and more frequently uſed as 
ſweeping terms, to comprize all , Bet 
particularly deſcribed, | 3 


„„ a 


. If a deviſe be 56 lands e Rs, 
no decree, to redeem or be forecloſed, can Vigures. I 
be made againſt the heir of the deviſor, but _ Oy: 
I 8 75 nen and Tn heirs. 
* abriſe 


* & 
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Foberts „. 
Kyffin. 
Barnard 25 59. 
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1 55 
= derbe of money on mortgage does not 


carry the intereſt due at the time of the 
cath of the teſtator.. e 


Thus, 1 1 bis will, 1 therely 
gave TT: 3001. which be bad at intereſt, 


Ak. 113. ſecured by a mortgage on the eſtate of M.; 


and alſo gave him a?! the meſſuages, lands, and 
tenements conveyed for fecuring the payment 
of that money until the fame ſhould be paid 
and diſcharged; and, ſoon after making his 
will, died, at which time two months inte- 
reſt was due on the mortgage. The Lord 
Chancellor was of opimion, on exceptions 
to the maſter's report, that only the prin- 
eipal ſum of 300 J. which was ſecured by 
the mortgage, paſſed by the will, and that 
the deviſee was not intitled to any intereſt 
3 thereon. His Lordſhip, ſaid, that if 
there had been only the firſt clauſe in the 
Lill. it would have been extremely clear 
that only the principal ſum, paſſed. thereby, 
and That the intereſt due did not pals; for, 
that clauſe | co, have conveyed nothing 
but the principal ſum of 2004. for which 
the mortgage was made a ſecurity. a And 
_ his Lordſhip compared. this to the caſe ofa 


man's giving a bond to another in which a 


third perſon, was become bound to him; 
ibere, the principal ſum only paſſed; and 
not the intereſt: incurred upon it in the 
ou the party 3 the reaſon of | which was, 

that 


4 i 


„ 4. 


that the teſtdtor appeared to have intended 
to convey ſomethitig that wWas certain, and 


not that which was uncertain: The queſ- 


tion then was; whether the ſubſequent words 
And alſo 1 give bir all the meſſuages, | 
lends, &c.” made any difference. Had 


this clauſe gone no further than to have con- 


veyed the meſſuages, lands, and tenemetits | 


ſecured for the payment 'of the money, it 
might have been more doubtful, whether, 


1 theſe words, the intereſt might not 


have paſſed as well as the principal. For it 
might have been ſaid that thoſe words wer 


only deſeriptive of the lands that were mort- 


gaged, and that, under thoſe words, tlie 


teſtator might” have intended to have giren 
the whole that was ſecured, namely, the 


intereſt as well as the priricipal. However 
his Lordſhip ſaid that would have deen a 
ſtrained conſtruction. But the words in this 
daiſe did not reſt there, for they went on 
and ſaid %* until the ſame ſhould be paid and. 
diſcharged,” that was, until the 300 J. be 
paid and diſcharged: And from thence an 
argument might be drawn, that nothing but 
the 300 J. was intended to pals : beſides the 


ordinary rule in the conſtruction of wills, was, iz 


that where a former clauſe in 4 will was 
expreſs and particular, a. pos, clauſe 
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A doubt is made by n of the 
. caſe of Ellis v. uv (determined in the 
32 and 33 Car, 2. which,; was between 
two and three years after making of the 


ſtatute of feauds), whether, if a mortgagee 
1 nad deviſed the motigaged lands by will in 


writing, but got atteſted accofding to tha 


ſtatute (and the will had been proved, i in the 
Eccleſiaſtical Court), the. deviſee or the exe+ 
cutor ſhould have the land or money, when 


5 clearly the deviſor meant the executor ſhould 


” 


1 Show. 89. 
Edleſtone wv. 


g 
Fe Streaks, 


Carth. 79.8 1. 
3 Mod. 260. 
1 9 68. 


Yu „ Libb, 


Carch. 35- 


not have it? The anſwer to which queſtion 


ſeems. to me, to depend upon the ſolution 


of another, namely, whether a deviſe by a 


. martgagee of lands, mortgaged to him, be 


within the fifth, ſeQion of che | the ſtatute of 
frauds? Fot if it be, the: intention of the 
deviſor, ; however. Krongly | expreſſed, will 
got. affect the property deviſed, or interrupt _ 
it in its courſe. from the teſtatot to thoſe, to 
Wbom, by the deſignation of the law, it would 
have, .paſſed, had no ſuch will been made or 
intention expreſſed: 2 unleſs the circurnſtances 
required thereby (among which is that of 
being ſigned by the party deviſing. or ſome 
other in his preſence and by his direction, 


and ſubſcribed. in his preſence by three or 
More. witneſſes), had been aQually complied 
Mb pi Þ , 


N. 13 * A I þ iS LY ; pu 8 * : 0 
Tine wow in the ou ot my reſearches 
* Ges! met with an caſe ex- 


* oo, 41 
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preſely determiiride. upon this point; the rea- : 


{on of which I apprebend.. to be; that it has 
been univerſally held to be out of the 


ſtatute, the words of which are, that alþ 4 Burr. 978. 
deviſes: of lands and tenenients ſhall be in | 


writing, &c.” which words, being confined _ 
to real property only, clearly exclude 
mortgages. For, as the words lands, tene- 
ments, and hereditaments, in adeviſe, have 
been determined not to include mortgages, 
if there was any other ſubject in the will 
upon which they would operate, becauſe 
thoſe words are applicable to real property: 
ſo, they muſt be held to exclude mort- 
gages, when made uſe of in a ſtatute ; the 
intent of which is, to reſtrain the diſpoſi- 
tion of real property by deviſe, unleſs the 
circumſtances, thereby required, are com- 
8 with. ot 


And, although 1 hate found no 1 ex- 
preſsly determined upon this particulat 
point, yet it is a concluſion neceſſarily reſult- 
ing from the ſecond reſolution of the court 
in the laſt mentioned caſe, vis. that al- 
though the teſtator, after making his will, 
forecloſed the ' mortgages, or obtained a 
releaſe of the equity of redemption, yet 
they would not paſs by. the words, lands, 
tenements, and hereditamerits, contained 


therein, but would go to the heir-at law: 


the reaſon of which amok is ray 
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which the. teſtator. had mot, at the time of 
the making his will; and therefore, 
- © could not paſs thereby, however fr 
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Equity, in which the Doctrine of tack- 


_ ing prior and latter Securilits dagen, a 
15 . 30.8 I | 
1 fore: f 5 i 


** 


ee 


ate of We is al; v. Symands m al. it Sie ent of 
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was ſeul 4 that, if there be ſeveral mort- Sir bY ONO. | 


gages: or othet, incumbrances upon. the fame * 3 
eſtate, the firſt. incumbramcer, who. has the rar by mort- 


| egaleſtate, ſhall be preferred 10 the ſecond, Ege. 24 


* 
.. 
x. a 
we. £ þ 
es * OE HE! 2 


1 Browns 


and ſo on, according to the periods at. which Part. Ca, 66. f 
their reſpeclive ſecurities bear date; 5 and = 
that mortgages. were not io be preferred, 7 
but will take, place, according, to priority, 2 
and as they ſtand in order of time with ſta- ä 
| utes, Judgments, and recognizances., . , — 


So, itt imad Wit reſpecling me fate Lord Briflol . 
eſtate; the Eaſe" Was, Sir . c 


f Si | 
botrowed” one 'thouſatid poünds of ls dy B. Wala 


N . Baſſett v. 
on a judymom; at that times there was a term Sed 


of five Hunted years kept on foot and af. af. 

bened to N. Lady B. and &. B. to attend the f Pes. 

inheritance. Afterwards, in 1688, Sir N. Abr. 143. 
I, ; nd 8 


1 
B. and N. one of the three truſtees, al. 
ſigned the term to FW. and M. for ſecuring 
one thouſand: five hundred pounds bor- 


rowed of them by way of mortgage: then 
Sir W. B. together with the two other truſ- 


| tees, Viz. 4 Lady B. and S. B. aſſigned the term 
10 G. for the better ſecuring the 1000. 
due to Lady B.; ; the queſtion was, whether 
, and M. ſhould have the benefit of the 
whole term, or *only/ a a third part of it, 
one only of the three truſtees having joined 
in the alignment? It was inſifted that, 
although but” one third. part paſſed as to the 
legal eſtate, Jet the ce 2 gue traſt” could 


oel io be bound” thereby ; becauſe 
ee lent her money on the Fredit of the 
r judgment, and; before the allignment to C. 
—_ had notice of the aſſignmentto M and M 
dee Keeper determined that, al 
BY 1 though there was a term attendant, yet 
== a judgment was an "equitable lien on the 
1 Inheritance; and, conſequently,” affected the 
term; and therefore Lady, F. having got 
ien n UK" legal eſtate as to two, thirds of the 
term in C. in truſt for herſelf, ſhould have MW 
+ +2) "the benefit thereof, although ſhe. had no; | 
"2! tice of the mortgage and aſñignment, made 
e thy the, ceſtuy que. 2 en With one of 
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e e where was a bit mortgage 


which was paid off, but. no reconveyance) 


and 1 75 a Judgment creditor, and. the plain- 
uff, a "ſecond mortgagee, "filed a @ bilf againſt 


the firſt mortgagee, the mortgagor, and 
jag ment cceditor, | o have a reconveyance 
from the firſt morrgages Ls 7 25 fatisfied), 


An 


the mortgage 't, the pa) i creditor; a z, and 
the Lord Chancellor declared this to be 


Turner wv. 
Richmond, 
2 Vern. 81. 
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juſtifiable i in both: 1d decree ed that, unle ls ; 


the plaintiff, the. ſee ” mortgagee, would 


114 


redeem, and alſq pay off the debt by judg: 
went, the bil ſhould be difmilled. 


ent 143 13 FHF MARE 4 30] 140 


We muſt here remark, with a view to ſome 


1 * 
1 = 
Et F? 


chſervatiqns- that will hereaſter occur in this 


chepter, that, in the two laſt mentioned caſes, 
the alignments of the legal eſtate wer not 


made with a view to alter the priorities 


amongſt-the-elaimants, e eee | 


ers, FR r 1 Oe eee 
Guis lid 8 140 ue wy 


But "the [aſk Be en as fo. th C Al 


charging, ingumbrances, mull be underſtood. 


* tn ibis reſt riQion, . that, the. Heſt mort · 


1 be ner guülty of any; frand or artifice, 


by, concealing his mortgage, or, otherwiſe, | 


2 to. WER, BARE, perſon, to give. credit. to, 


Ms „N 15 Ms. T 51 on, 0 Ae e- 
by | N 5 57 Men e 8 


IR 


L chrity; for, if 8 Bios the * incum. 
or N 11 brancer will ein a priority thereby. \ 


2 222 0 2 


+ id v. Thus, where « on a treaty of! marriage be- 
4 lilward, 5 1 
-ParnardRe b. tween . A. and . his wife; C. the father of 
E 101. 4 and D. the father 'of B. had a meeting | 
C- 24 0 * at which meeting / N. who had a 
E RE tnorigage 1 upon 72 's eftate, was accidental 
„ . lh GG and D. diſcourſed together on 
the ſubjett, and taſked of making a ſertle- 
ment upon 4 eſtate o on which the. mortgage 
to M. was ſepured: N. never mentioned to 
he father. of B. that he had ſuch mortgage, 
ig called out C CG and reminded him thereof 
HM. then agreed with Ge that he would take 
© his perſonal ſecurity for the money, and they 
| returned into the room together, when an 
88 5 ICE” agreement was entered i into between C. and 
* Duin the preſence of I. to ſettle the eſtate 
ES, in ſtrict ſettlement. Afterwards the mat · 
riage., took effect, and M. brought an eject· 
ment to recover the poſſeſſion of this eſtate 
_ wy as mortgagee ; whereupon . and B. his 
—_— wife brought a bill againſt A. and C. in 
1 — order” to hate 4 perpetual injunCtion : M 
Aumittech afl the facts, but pretended not 
io remember any thing of the agreemeht t to 
berept Os" perſorial ſecurity for the money 
3 C wn. examined as a "Witneſs in the 
1 cauſe for both- parties, and ſwore to the fact 
of that agreement: and the Lord Chan- 
1 cellor We” of au that the plaintiffs , 
: „ „ 


* 


1 165 121ͤ̃ f 
| ere well entitled to u perpetual injan&tion, 1 
and ought to be relieved under the bead 
faud; for that A. having voluntarily con- Pt: 
cealed his mortgage at the time of the Hey. 7. 4, 9 
of marriage, wa# not intitled to have . Ds 3 


0 


8 


benefit from it ogpiniſt the plaintiff, * IMS e 19's . 
© The equity,” "of the latter e 1 

1 be ſtill much greater, if the firſt incumn- 

dbrancer be concerned in tranſacting the tbb- - 1 

ſequent ſecurity; _ 9 2 pra him of 9 

the prior demand. . 5 


80, where D. 77 lee K W dee Draper « ef. 
5000 J upon a mortgage i in fee of the manor . 
of . and on a ſtatüte in 16,000 J penalty i Vern, * 
as a further Tecurity ; and . being a coun- 5 
ſellor, and afterwards conſulted by J as to a 
loan of 200 J. 10 F. on a moltgage of the 
manor of G. encouraged him tô fend his 
money, drew. the mortgage · deed, and in- 
ſerted therein a covenant that the eſtate was SES: 
| free. from incumbrances, making no men- 

lion of the ſtatute which was taken, becauſe . .ro[Þ9 
C was ſuppoſed to be deficient.” The que _ . |, 
tion" was, whether, H. ſhould be admitted — 
to take advantage of the ſtatute to leſſen '7.'S 
ſecurity. upon the manor of G.? And it was 
held he ſnould ngt; for if he, who only 1 
concealed, his incumbrance, ſhould be poſt- 
poned, much more ought H. who was in- 85 . 
truſted as counſel by the mortgagee, pro- A 
Foy the Joan, and drew the conveyance . © oY 
with 2 
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24 ſecond mortgage - deed, and knowing the 
contents thereof, do not acquaint. ſuch ſe- 
'cond mortgagee with his former mortgage, 
this will give t the latter a i ma COS 


It is likewiſe laid, at: St Be, 
Se, although it be not in proof that 
the witnefs knew the contents of the ſecond 
"WY gage; for, ſince it does not appear but 
that he might have known, ther, the. lau 
» will preſume. that every. witneſs, ; who can 
write or read, i is» acquainted with, the ſub- 
Range of a, deed ot 9 ment which be, 
W atteſted, e akes es to bon bo 

itn 3nibons 1/0 As 56a 


rd” Ms | Nb whom is 
point was agitated in the'caſe df” mel ford v. 
Berzley, (aid, that he did not think that the 
bare aitefting a deed as's witneſs could create 
fuck a Rs Wok oF bis knowledge of the 

nts , # to affect him with any fraud 
becauſe a witneſs was only to an 
a the instrument, and not to be pre- 
ume privy to the contents. And Lord 
r hs declared dimfelf of ine ſame o opinion 
in the” caſe of Becker v. Corley, and ſaid be 
ſhould not NPE determined the e * did s 


4570 and A0 1d in m warmer; for 
thät in ſuch caſe the property is bound _ 
the principle o of notice, and a withels in Prae- 

te vas not privy: to rhe contents of u deed. 
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But if. any. negle& can be imputed to 8 


vitneſs ſo eircumſtanced, it ſeems that 


would alfehim, and give priority to a ſub- 
ſequent; incumbrancer; for it ĩs a principle 


of £quitys; that where, of two perſons, one of 


other has not, there muſt be a ſuffcrery the 


loſs. ſhall ligbt on him t Tot oth 


2 een 0 3+ 1. Ty ag. off) bog! 33” 


* Thus, pete by Were W. WA e Wer Gale 
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ing. an anquity of oo per hnnum charged 
onlands by his father's $ will, Tontratted 1 with 


H. for fale thereof 1 fl. went to N. and in- 
| formed bim of. his intended purchaſe, defir- 


Dris 0 1 


ing to know of him if his younger other 
had a good title toit, and: whether his fathler 
nas ſeiſed in ſee ati the ſime of making is 


will; and if it had ever been revoked: N. 
told him he believed his brother had 4.good 

title, and that he had paid him the ahnuiry 
for twenty years; but at the ſame time. in- 


formed him, that hel heard there was a ſettle· 
ment made of his ſather's lands before the 


vill, which; was in the bands of J. but that 
he had deyer ſeen it, and therefore- could not 


tell whas were-jty"coptents; and encouraged 
ids: . 5 * 


A 
3 


whom has been, guilty of a neglect, and the 


% 


(us T 


8 the purchaſe, telling H. be. had not only | 


paid bis brother the annuiiy to that time, 


but dad alſo paid his ſiſters three thoufand 


pounds under the ſame will. The purchaſe 


was completed, and afterwards V. got the 


ſettlement into his hands, and would have 


avoidec the annuity, the lands being thereby 
intailed. Ves bill was to hive the annuity 
deereed or repaytent of his purchaſe- 


bey; and though, on the hearing, there 


vas uo pioof that V. Had any noties of the 


W 
Egerton, - 
3 Will. 280. 
x Vez. 350. 


mertgage of the ſame lands; at the ſame time 
producing: and delivering to him all his 
title deeds, which were peruſedi and the title 
approved by his counſel. Then H. exhibited 


contents of this ſettlement at the ume he 

purchaſe; yer the Lord Keeper 

decreed the payment of the annuity merely 

09 e encouragement. N. EEG H. to pro- 
ec 


4 Th * 4 pf; TY Wiy 


it was a neghgent thing. in b act 0 have 


e 


made himſelf”: acquaint: d. with his own title, 
that, be might have informed the purchaſer 


n 
W 


of -i it, hben de came to enquire of him. 


1211 eue ! ane e WAA — IS 


So, where 8: wads cmanitige.of, lands 
to H. who; placing r 
lent the money, taking his word that he 
would deliver him the titie-detds, the mort- | 
gage being execuied in Lbrain and he pre- 


tending the title-dreds were in the country. 


Aﬀterwards $: borrowel220067."0f| Z. on a 


a bill ; 


. 189 1 „ 
a bin to forecloſe E. and compel to bim to 


chſcover the title deeds relating to the pre- 


miſes, and to have them deſivered up to him, | 


inſiſting upon them, as owner of the land. 
E. pleaded the mortgage made to him, and 


that he had no notice of the prior mortgage | 


to H. and i ſiſted, that che court ought 
not to aid H. and take tne / title-deeds from 
him, without ordering him to be paid his 


mortgage money; nd. o it was decreed 8 


by the Chancellor, who laid, that it was hard 


enough upon E that he had lent bis money | 


upon lands ſubject to a prior mortgage, but 
0 having no notice thereof, his Lordſhip 
would not add thereto by. taking away the 
title-deeds, unleſs he was paid his money; 


; eſpecially in a caſe where H. had been in 


ſome meaſure acceſſary in draying . in E, 


' # 


| to lend it, by -permittin 8 the mortgagor, 
to keep the title· dees in 1s poſſeſſion, the 
delivery of which H. ought to have inſiſted 


upon v hen he took. t he mortgage: 


* 


And if- ſuch ſubfequent mortgagee only 


| to a prior incumbrancer, to know if he hath 
any. nes or mortgage on the eſtate 


upon which he intends to take a ſecurity, 


N 


and he denies that he hath l he wall loſe | 


his priority, - 5 . 


But, in this caſe” it vil be e 
for fuch fubſequent "mortgagee, or his 


8 


Wbenſon « . 


1 2 Vern. 554. 


upon a ein of his eſtate, and J. being 


[ 13e 1 e 

e to inform the prior incumbrancet 
that he is about to lend the mortgagor mo- 
ney, or otherwiſe he will not on denial loſs 
his priority; for he i not bound to anſwer 
unleſs. he knows of ſuch intention, as the 


queſtion, may be put, merely to e an 
An curioſity. l 5 


Thus, pen F. bad lefit 1 money to s 


likewiſe about to lend 9 money, diretted 
.G. to enquire of R. whether he had any 


Secunia ot tnoftgage on that eſtate, E 


who denied that he had, and on a fecond 


So 


2 vez. 477. 
Ca. Temp. 


Talbot 68. 


application returned the ſame anſwer; R. 


acknowledged that G: met him in a public 
market, and inquired of him; what money 
. owed. him, but denied that G. informed 
him 2 Was about to lend S. money: not 
did G. on croſs examination, take Upon 


himſelf to ſwear he did; the Lord Keepet 
directed an iſe to try, whether G. told the 
defendant that the plaintiff was about to'lend 


money on the eſtate of S. ben he een 


ere 's debt was. 4225 


And if there be ſeveral equitable intereſts 


affecting the fame: eſtate, they. will attach 


at which they commenced ; for * n 4 
marim in equity as well as in Ae that 


. e tempore potior CG jure, i + 


= 6 * 
"ws — — 2A 


> ww 
7" where Jobn Smub and Samuel his ſon- Clarke v. 
mortgaged an eſtate by feoffment to Winter, Barnard Rep. 
and Samuel afterwards died, leaving Eliaa- bane _ 


hb Smith his heir, who married - Thomas 

' Bromwich ; Thomas - took an affigument of the 
mortgage in the name of Anthony Bromwich 
in truſt for himſelf. Then Thomas mort- 
giged the ſame premiſes to Elizabeth his 
iter. Afterwards, Thomas deviſed theſe 


41 Supra. | 


28 


\ 


premiſes, to Antbony-| Abbat his grandſon and 
his heirs. At the time of making this will 


he had o daughters, Anne, married to 
Robert Abbot, and Elizabeth. — Thomas died, 


his wife ſurviving; then ſhe died, and Eliza- 


eth the daughter married Peter "Newley. 
A bilt was then brought by Peter and Eliza- 


leib his wife, againſt Robert Abbot and Anne 


his wife, Anthony Abbot, and Robert the ſon 


of Robert, praying to be let into a redemp- 


only a redeemable; Intereſt 5 and; OR Power to 


diſpoſe of the inheritance; and ibe court 
decreed 'a redemption. as to 4 moiety. . This 


decree - was never carried into execution, 
and Anthony, Abbot was permitted to continue 


in poſſeſſion until his death. In 1720, 
Autbony mortgaged the ants to Taylor, 


and, in 1724, again to Nicholas, and after- 
wards made ſeveral other 'mortgages to 
Nicholas, . and then died, leaving Anihony his 
heir at law. 30 Then Peter. Newley, and Elixa- 
Ms his vile, and Annes: who: was the args 


Ac = of 
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of Rubrt Abbor,j for divers conſiderations, 
2 conveyed the premiſes to Robert the ſon of 
Nobert and his heirs, who afterwards took an 


ent of Taylor's mortgage. In this 


fame year N icholas aſſigned his mortgapes 
to Clarke. Then Elizabeth the ſiſter of 


Thomas died, having firſt made her will and 


Peter Newly executor thereof, who alſo 
died leaving Thomas Newley executor of his 


will. Then Thomas Newley aſſigned all his 


intereſt in the mortgage to Clarke, who now 
| drought his bill againſt Rabert Abbor, Anthony 
Abbor, and Elizabeth "Abbot, praying that an 
account might: be taken of what money was 
due to Robe rt, on the aſſignment of the mort- 
gage which was made to him by Tayler, 
and that the plaintiff might redeem him; 
| and that Anthony and Elizabeth might come 
to an account as to the mortgages which 
vere aſſigned to him, and be decreed to pay 
thoſe ſums to the plaintiff,” together with 
the money which he ſhould pay to Robert ; 
and, in default, that Anthony might be fore- 


clofed. And the Lord Chancellor was of 
opinion, that the plaintiff was intitle to 
relief, as far as he could take that relief, 


Vibin the compaſs of the former decree ; 
that, if the plaintiff had got the legal eſtate 
either himſelf, or in truſtee for him, fo 


that he could have brought an ejectment 


and put the defendants to have been plain- 
* here, W have e deſerved conſiders- 


7 : tion, 


don, whether theſe” defendants ould have 

been intitled to have redeemed the preſent 3 

plain: iffs ; but, as the plaintiff had, not the , . 9 

legal, eftate, and was forced to come 1 4 
equity, he mult ſubmit to be redeemed: by 3 _ 


Anthony Abbot, and could put no other termm gl 9 
upon his redeeming bim, than ſuch as fell . 1 


within the compaſs of the former decree, 
His Lordſhip ſaĩd that Qui prior eft tempore 

Attior eff jure, was a rule that held in equi 
ws as well as in legal rights. „That, ii 8 
this caſe,” Nubert had the firſt equitable *. 
right; and therefore his mortgage muſt be 2 
pad off in preference to thar of the:-plaintiff; | 1 
k was true the plaimiff had taken in ts 55 
mortgage made to Elizabeth; the ſiſter 1 mY 
| Thimas, which was prior{to-[Paylor's mort- 1 
gige under which the plaintiff claimed, but 
in an aſſigument from Aubony, or at leaſt pu 
for want of having him heſare the ef inn 
order to have a eonveyance; and therefore | 
| Robert, who had the affignment af the mort - 
gage which was made to Taylor, Previaus to. 4 

any alignment of the mortgage which Clarke Oo, 
= muſt be preferred to Him: n en 
Lordſhip- ſaid, that it was never detettnined | 
that a pulſus mortgagee could protect en - 
zgainſt a prior mortgagee, by purchaſing '@ 2 
mortga Previous to his, where there e e Y 
r 0 in that mortgagee from, w hom 
e took” his "ſecond 33 


eſpecially 
Without 


*% 


d. ] 


vichout bringing the hes 708 that Now! 
5 n court. 


3 © Ves. 486. "But this general 1 rule admits of an excep- 
Wilker v f 
5 ' Bodineron, tion i where any One © the. parties hath more 
a Vera. 608. equity to to call for the legal eftate than the 
: Infra. others ;, "for he that bath mote W ſhalt 


| be pete es. 


e. 
* Wyndham v . 48 in decent of wr 3 W. i 
Richardſon e al. where the defendant acknowledged 

| 28 Ca. the money was not paid by him for a ſtatute 

any. purchaſcd in to cover his mortgage, but 
3 offered to pay it on the aſſigning the extent; 

it was argued, that puiſue morigegees were, in 

. ſuch caſe; protected againſt a former mort- 

HR. gage on this reaſon only ;, becauſe they were 
"i intitled in equity. by actually laying out 
| | their money on their mortgage, and were 
intitled in law, by purchaſing in the former 
ineumbrance: and ſo, having a title both in 
law and equity. he that had only a title in 
equity ſnould not prevail sgainſt both. 
But dhe defendant had no title in law; for, 
| 5 though, the ſtatute was extended, vet 11 
2 das not albgned: to him, he not having 
paid for it and the ; Plaintiffs; offered .to 
. wh 8 Lord 
> op ig en 1 


. 1 


195 1 1 
that hath 1 of the keal eſtate, maß 1 
make all the advantages of it that the 5 2Y 
| admits of, and thereby protect bis title, al- 
though it be ſubſequent in point of time; 

and his adverſaries (hall have no help in 
equity; for i it will not diſarm a purchaſer, 

but, where the Fol ef is equal, 25 leave the 

law to prevail. 


o f ; FI 5 


Therefore, " ihere be ſever] mortgages, 88 6 5 
the laſt | mortgagee, having lent his money . 


. 
upon a valyable; conſideration, and without 201. - 
notice, may, by by purchaſing i in the precedent —_ 4 


incumbrance which carries with it the legal + Ch. Ca. 4. 
eſtate, protects | himfelf againſt * any mortgagee * er 
ſubſequent, to the firſt and p prior to the laſt; EN. — 

for then, he will have both law, and equity _— %: 
upon his hide. Me G oo : 


Yates, 
ICIS T7 TY nie 


ped Strange 240. 


Tbis penegb ef ee peel 2 Vez. 374. 
15 in prior icumbrahces, originates in 

the particular conſtitution of the legal juriſ- 
diction of this ebuntry. It ebuldl ot hap- 
pen but here the adminiſtration of ſau and 
LIFE divided: among different courts, 
; reated differetit kinds ef rights in 
eflates; "and is grounded; wpoty that: force 
"which courts of the latter Ueſcription;” ne- | 
ceſſarily and rightly, ''give"to. the comtnon 
law and to legal titles; For, although they. 0 
break in upon the common la where ne- 
1 and e require iti stil! the7ß 
een 50 2 1 2 To allow 8 


ale f ſuperior 85 of 1 bo a legal I 


title to eſtates, when not urged to do other. 
viel thoſe Ape! and, n 


2 


*%. 


| 3 5 _— never Ins nike ſide, in "which 

both theſe rights concur, to be hurt by that 
in which one of them only t is to be . 

Thus,” . K. having granted a rent- 
* for 20000. to H. mortgaged the 
a remiſes for 1200 , to 12 and afterwards, 
— that had C's "intereſt, he being dead, 
bee 5 bt in a judgment precedent to the 
grant of the rent- charge arge ; F. exhibited his 

Hill to diſcover what eſtates 5 claimed, | 
"charged that C. had notice . rent- 
charge before he took the mortgage, The 
defendans pleaded the y eto C. and 

chat aſterwards, hearing of precedent in- | 
-cumbrances;; they; bought in , legal title 

| Prior, t the plaintiff s; and offered to aſſign | 
ial to che plaintiff, if he would, pay | what 
was due off the mortgage and, on their new 
acquired title but, if, he would not, they 
inſiſten that they aught not; to che , oblige: 
to diſcover" what. that, eſtate was they had 
bosse i and chat Meir mite ought not 

0 begann under examination. in equity; | 
ade by; N af anſwer, hen denied that, 
to thein knowledge. and; belief, C had an 

; ale of the 3 when he lent ol 
1200 


; {os 4: 
12001. which Plea, 0 on n debate, was allowed 


% ee ere 


* = 0 40 


And this 1 was as fully Sku in the fol· 

lowing caſe by a ſolemn determination by 
Lord Hale, who gave it in the name of _ 
1 creditors tabula in noufragin.” end $a 


There K being ſeized of the manor of 
I. and of the manor of M. mongaged par 
of the manor of . to, B. in 1649, for 
1000 J. and, in 1655, acknowledged .4 
ſtatute to B. of 8001. for, the payment of 
400 J.; afterwards, io 7663. E. mortgaged 
both theſe manors to D. for, 10001. and 
then, in 1665, mortgaged the manor of W. 

10 L. for 2000 /. L. | baving. no notice of. the 
former mortgages. L coming to have no- 


tice of the /mortgage 10 D. paichaſed in 
the two incumbrances to B. und then . 


executot of D. ſued L. who pleaded the 
whole matter ; and the court heid, that 
L. might make uſe of theſe incumbrances 
do protect is on morigage, he having 
both law and equity for him. Firſt,” he had 
"law; for bt he had a' precedent mortgage 
in 1649, and alf the ſtatute in 1655, and 
while thefe tema ined in force, M. could 
not come in. © Sec6ndly, he had equity, ior, 
" though! he bad # fubſequent” mbrigage, yet 

it being without notice, * to be re- 
 leves' a e N e une | 


5 D * 15 jet Þ 3. tr 5 * wad 11 145 ? LE bes N 2 9787 
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e a | term expreſal limited to nend the | 
inheritance, if got in by a mortgagee, may 
de made "uſe of by him, to protect himſelf 
againſt meſne incumbrancers. This was 
ſaid by Lord Hardwicke, in the caſe of 
Willougbby v. Willupbby, to be an unavoid. 
able conſequence of the rule, that a pur- 
Thafer for a valuable configeration, and without 
nlite, Jhall” not be burt in e quity.” And, bs 
the” "caſe is not in print, and his Lordſhip, 
in his judgment thereupon, goes fully int 
the nature of ſuch terms. ſtating their pro- 


my ” 4 7 


kerne in ane bas come to my 6 Ye 


— 52 * it 17 ot 11 2 * 9 "ky 28 * W \ 


: gy ri Lord Hardwicke, eie taken titne from 


::13thf of December 1755;"this day gave 
5 opinion. His Lordſhip firſt ſtated the 
2 caſe, [the facts of jo eee le ep Fü r 


1 iron t Fog 


Aal ure f illougbly, being ſeiſed. in bee of 
an eſtate in N.. (ſubzect ig a mortgage term 
for 5 00  yeats),. by. articles. dated 42th, Ne 
+, ember, 1717. made upon his marriage, 
A ee ſettle this eſtate to the 7 of him- 


.& If for liſe, and afterwards to the intent 


| that at, bis, wife. ſhould, out of the rents, &c. 
of part, take an annuity of. 2504. by way of | 
ime. with Naefe 225 45 > fi who 


A of 


Ad ' 


1 


1 wy } 
of the marriage in taihmale, with remainder 
toGeorge Willmghby in fee, with a power'for 
the ſaid George to charge the eſtate by will 
or deed, with the payment of 3000 / for 
the portions of his younger children. At 
this time the eſtate was ſubject to a mort- 
gage for a term of years, as mentioned 
above, which, „being ſatisfied, the faid term 
vas by indenture, dated 17th g 1718, af- 
ſigned to Sbelling and Popham and their exe- 
cutors; upon iruft for C. N. his heirs and aſ- 
ſigns, 10 attend the inberitance. | A ſettlement 
vas made of the eſtate 14th March 1718, 

purſuant to the articles: 1th March 1750, 
George Willougbby made his will, and thereby 
executed the power / reſerved to him by 
charging the eſtate with 3000 J. for the 
portions of his younger children, and after- 
wards died, leaving Jane his widow, Henry 
his eldeſt ſon, three daughters, and a younger | 
ſon Genge. Henry, having attained his age 
of twenty one years, and being tenant in tail, 
ſuffered a recovery, and limited the eſtate to 
truſtees in fee, to the uſe of ſuch perſon and 
perſons, and for ſich" eſtates as he ſhould by 

"deed appojnt. Henry, in purſuance of his 

power, by indenture dated in m 175, 
for ſecu ing 870 L hich he had borrowed 
of Jaue his mother, declared -the* truſtees 
ſhould ſtand ſeiſed, and the eſtate be charged 
with the payment of this ſum and intereſt. 
A "TIP wy 500 yehrs was ſtilf ſtanding out 
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FEBS, { 200 "A 
in Shelling and Pophain. nnn 
borrowed 800 f. of che defendant  Cripps, 
and for- ſecuring this. with intereſt, by in- 
P leaſe and releaſe, dated 14th and 

15th Ju 1752, he gonyeyed the eſtate in 
morigage to Cripps and his heirs. The ſame 
day Heling, the ſurviving, truſtee, afligns 
me term of 500 years to Beat, upon truſt, 
in the firſt, place, to protect the eſtate limit: 
ed to Cripps and his heirs from meſne incum- 
-brances, and, ſubjecl thereto, to a/tend-the in- 
heritance. It appeared upon the evidence, 
that Cripp had full notice of the articles and 
ſettlement, and that, notwithſtanging, in the 
releaſe | above he; took a covenant from 
Henry. that the. eſtate was free from, all ip- 
cumbrances except the 500 years term and 
the ſeveral meſne alignments thereof ; but 
it did not appear. that he had notice of - the 
morigage to the mother. The bill was 
brought by June the mother, and the younger 
children, for paym ent (by ſale of the eſtate) 
of the arrears of her joimure, the 20001. to 
younger children, and the 870 l. to the 
mother; and that then ihe teſt of the i incum- 
| brances might be paid according to:their or- 
der and priority. The defendant Cripps i in- 
ſiſted that, as the legal eſtate was in Boot, 
* truſtee, and as be .was a purchaſer for a 
| valuable / conſideration. and without notice of 
tho feſt eee. be. was intitled io be pre- 
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an expreſs truſt, 
have the benefit of ir 5 5 
againſt the jointuts, 7 
the younger children, and the firſt mort- 
hege, if he Had le no notice of any or ern? 


oy AB} 037008 ET 2Y £166 74) T8Y f Ped # Fo 7 4. 95% 
g ; — 


andy, Aber, a0 be Eagle ef ae _ 
{ertlement,! jointure, and the porüons, he 
pie ferred id the mother s mott- 
he muſt come in, in order 


lsd3. 2 rid 16 01. st 
* heſe g qu Geiktenz epend upon three con- 
rac el e a iris: 


wo 7 


uy, 


, 


Y 7 


2 es is the peer a-term to 
3 TS. b, Tok Py * GM 

titled to | —b— of ſach a a term ; or, 
in other words, in whoſe hands ſuch, a term 
ſhall be a to, rect the, inheritance? | 

Thirdly, | 
ineumbran 8 from 
{ſuch A term ſhall: R 
Fe TJ 1 EF} 5 5 27 i . * 5 5 5 25 ; ; 10 
* a 17 i R 14 75 4 > i 55 E 1 * 17 a 6 


ol 4 0 1 — *. f - by F 0 
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His Lordſhip aboriths rt, that termy 

to attend the inkeritince are” the creatures 
of a court of equity, and were Invented 
partly to protect real eſtates, and partly to 
keep them in a right channel: here ariſes a 
diſtinction between terms in groſs;/and terms 
to attend the inheritance, though at com- 
mon 1 v they are the ſame; for, in equity, 
ſuch a term ſhall be applied according. to tbe 
uſes, eſtates, and charges which, the owner 4 
the. inheritance. has carved: out f it. 
equity 5 the conſideration always is, who has 1 
real right in conſcience, and where the termor 
for years is but a truſtee for the owner of 
the . inheritance,” he ſnall not keep out the 
Af | ceſtui que truſt; and” therefore the term is 
=_ Hable to all his charges. Theſe terms-were 
_— RR not known till Queen Elizabeth's time, as 
_ - appears by  Pemberten's .argument in the 
—_ Duke of Norfolk's cafe; before that time 
"8 A law: looked upon them witch à jealous 
1 eye, as they tended to defeat the crounof 
8 tits forfeitures, and the lord. of the fruit of 

WS | his tenütes. And wherever : a term is veſted 
in a ſtrahger in truſt for the owner of the in 
_ heritance, this c court Bas always fa faid, that it 
_— mall de Hable t to and” affected by all the in- 
== |  , £umbrances created by the owner. Equity 
vill unite. the term and inheritance to keep 
the property intirez as where he who has the 
. ipheritance in tail ſuffers a/ Ko booming the 
term will follow the uſe declared upon that 


re x, 
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1 1  _ om 
recovery. This dodtrine has always bad > | 
full effec i in caſes between the heir of the 9 
owner of the inheritance, and the executor, = 
though a diſtinchon as to credjtors | has been I Vern. hes. 


made, which 3 is not material | in n the Polen 


#&I* 


viz. n v. fen, I Cha. ca. 49.1 Vern. r. ERR 2 
Bet v. Stamſord, 2 Vern. 520. Prec. in = 
Chan. 252. Hayter and Rod, 1 Wms. 360. 
W biteburch v. LUZ Hiehurch, 2 Was. 2 36. 
44. Cha. Ca. 160. on Cuſtom of Lands. 
Theſe caſes only prove this general propoſi- _ 
tion; namely, Thar, as between the heir in 1 
ſer and in tail and the erecutor, this Aaflrine I 
does take place. The court ſometimes dif — 
annexes the truſt of a term to attend the in- 
heritance from the ſtrict legal fee, but Rilkit | "= 
bad it eee of the right, Te 133] 8 aer < | : 1 1 | .Y 


bon the ſecond conſideration, What kind __ 
of grantee. is intitled to the protection een 
a term; 3 Of, in other words, in whoſe bands "i: 
| ſuch a term ſhall be allowed to protect the | _ ... = 
N eln hy 132 + 05 11 * ? 4 


21 
1 
1 


\ 


"Pooh 8 qrantes. moſt. be a purchaſe _ 1 
yaluable conſideration, - a Wee ENG —_— 
fide, not affected with any fraud or calluſion,. 1 


und vithout ndtice of uny prior charge;-for 3 ö 
notice makes him come in fraudulently sand 1 
ir W 4 deſcription of a | purchaſer L include a f 1 


Mga wr es * 


ö mortgagee. y 6 1 


3 aſer has no no- 
* 3 2 py” ce of 4 prior incumbrance, and takes a de 
< | # 5 7 Fele conveyance . of an eftate, and an af 
= ks 5  Hgnmeat t of a term to attend the inheritayar; 
—_ in ibis cal, he ſhall have the benefit of the 
—_ term d. to Protect this eſtate, ang he may either 


defend} 1s poſſeſſion by it or he may uſe it to 


1 


1 Tecover, BY poſſeſſion at law though his ad 
| we” verfarf heß the inheritance, which makes me 
| tay, this court often 4. ans the term to 
ap OI > attend, Ge. from the inheritance. | Jets 

the meanin ng when 3 it 1 is $ aid, "© that if a 
"has both law and equity on bis ſide, beth 


3 IVE T7 4 7 2 | 


Pc e 


3 1 : 


= . ft, * E Ts 'F #* on 


—_ d. +1 

=. 2 1 id be 6 win ez chat where 
A inf. à man is a purchaſer dit boul notice, he ſhall 
1 Was Ne equity, 0 only where he 
5 has a prior legal eſtate, vut ubere be bus 4 
EEO Letter title or right to call for the legal eftate 


4 


| "than the ether. © So, in this caſt, the de 
_— . fendant riß 2s muſt have the better f fight to 
_ -- _ cal [for the ewe ef this term. WE” 
5 „ e 0 641 uli Ne n 
4 Thirdly, Againſt what eſtate, cbarges,/and 
. incur brances, the n ariing. ng 


ic half ends 
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ww. anſwer ito this queſtion may. be ge⸗ 
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=_ neral. It lex! to es, 
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| eyered from it. . # 


nice to the mortgagee” of Certain incu 
branees: but chis is a miſtalse ; for an wo 
ſignment of a term to attend the inheritanee 
kenralhi is'oply notice that there is an inhe - 


e 


bas \ 1 * 


B [2 iS J | 
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tocen n the aifing of the term, „and the m 

the parties incumbrance; * but it pred 
Jars all theſe previous qual: yfications : - it muſt 
be be made bona fide; it muſt have freedom from 
notice 3 it. muſt have "the fir 7k and 720 right 
to call for an affighment of the term. It 
was admitted by the counſel, that it would 
be fo, where the old term was Nanding out in 
the original | zrantee | or mortgagee, and had 
never been ligned t to attend the inheritance; 
but it was faid firſt, that when i it. Has been af. 


ligned upon an expreſs tra to attend 


berizance, it hal attend all the Ent! Zet 


wt, of 15 inberirance. Secondly, When a 


Ll 
: 
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term is fo ſo aſſigned, it becomes, and i is o 
annexed. to. the e chat f it can not be 


5 i 1 8 BYTES! ney | 8 
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This is an pre e tablib a din cu 
between @ term a alligned upon an dH de- 
elaration of "truſt to attend the inheritance, 
and a term declared to be fo by the conſirattin 
of this court.” Oxwick and Brockerr,«Aby. Cn. 
by. 355. has been cited. This caſe: is not 
in the regiſter's book, and the-minutes'are ſo 
imperfect,” nothing can be collvctod from it. 
It was argued, that where! a term Was . 


Jyned to attend the inheritance; that" 1 


titance 
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Iris not — . the caſes 


Wbere 


„ 
nc to attend, but wot that the, eſlate ii 


bound by, any other incumbrance. Such a an 


aſſignment Sives a purchaſer no notice but 
what he bas from the deed. ut if, in ſuch 
allignment, 3 it be declared that the term is 
affigned, to protect the uſes of f ſucha ſettlement, 


or the let, in ſuch | a deed, it will be notice 


of the did or fetlement, aud of all the uſes 


in thew,, and the Purchaſer | is bound to find 


them out at. bis "peril, and 1 bave known 
caſes. wherein, it has been aſſigned in this 
manner. Again, it has been ſaid, that ſuch 


a term is .o annexed to the. inheritance, that 


it will, 2⁰ along. with all the Eſtates which : are 
carved out. of i it; lo here, in. the caſe of the 
fiſt, mortgage, w ere a new conveyance is 


a made of the inheritance for a valuable conl] . 


deration, the ferm will follow it, and the 
termar will berom? a truſtee for the purchaſer, 
Iagree this will be © againſt the granor and 
his brirs. and all claiming under him or them, 
either as. volunteers, or without: notice; and if 
he convey a new: eſtate of the inheritance, 
the truſt is affected by it; but when a 1 
purchaſer for: a bnluable conſideration, with al 
the qualifications aforeſaid, gets an ge 
of ſuch a term he comes in in a different degre, 


and. how: can equitj take ĩt from him with- 
radigtirig all their rules ? It is ob- 


jected, hat- th will leave the inheritance to 
go one way. iand the truſt of a tetm another. 
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| vhae Aa. ter m to attend the inherĩtance may 


be diſannexed and turned into a term in 


groſs. It may be done even where it is 


upon a conti agency: * (Serjeant- Maynard in 
| the Duke of VrfolF's caſe?) It may be done 


a my ney the owner of mes inheritance. 


k. may be n that, if ſuch. tor, is 
nat // annexed to, the ii inheritance. as to ge 
alng-with, it, ie, vill bar it into the Power of the | 


iryſtee. to alligp it, do whom. he pleaſes. I 
uke this, caſe ta, hen the, ſame. as chat of 
truſtees to preſerye ,contingent remainders. 
| ſuch truſtees, joip in ia conyeyance to a 
purchaſer,. for. valuable copfideration . who 
bas, notice, of the, aruſt, /uch purchaſer, is af. 
| fected with eee if he has n notice, 
the purchaſer, ſl ſh! tain the. eſtate, butt the 
wales. ſhall, — ee We: 

v. Manſell, .2, ms, 612. So, here, if the 


ſend mortgages, has, had | yoke of . the jr 


| mortgagee, the, ſhall make ” e of theterm 


to bir prejudice ; and if he had z 15 notice, the 
truſtee who alſigns it, ought, to maße : ſatisfac- 


ton. But, this daQurine would TE, the; af- 
ſignment of ſuch, term to a-purg haſer's own 21 


ruſtee ſuch, iat it would nen m get . 
ag ot all; for if. whereyen, there, 3 is 


charge mods upon the inheritance. for a 
valuable conſideration, that drays after, i it ſo 
much of che xruſt,. of the term ggaigff, the 
vantor, and; then puiſne mortgagee a 


£03 fo 
he 


Mane 


8 
e 
5 ; 
, 7257 
a4 
F k 
g 3 
F 
5 k 
2 
7 
A 
3 
* 
* 7 
”* » 
* 
** 
Af 
* 
by * * 
yy 
* 
_— 
cX . 4 
£ AS 2 
23 8 
* "A 
" g 
N | 
3 


ks kh With Urne a wt, gc 
eee would never beffe 5430 


6 1 44 31S » * 3's 'S 5098 042; en SALTY 


It was ſaid, at dhe bar, to. bea role among 
the conveyancers, where ver they found an old 
rerm-limited: to artend-the, inherigance, n to 


a difturb or medal with i it. Ihave .enquired af 


a very able and erperienoed bono eyancer 


(Mt. Filmer), and find there is no ſuch ge. 


neral rule. It is true NH Mari of the Temp 
Ceclareit'it Us his” opirtiba'; büt, if he ptac 
led lo. That will not male it à general rule 
Where ſuch à term has beet afligres upon 


an Expreſs truſt to attend che inheritance 4 
Bike br "fic deu, "andthe cthnyeyancer i is 


& the ſes of that” dee have not bn 
88 viry fafely tely upon it, eſpe; 
cis ly i de e aſes peer and mon- 

„where the deeds are always taken in; 
for, if he bas the decds int the aſſignment 
of rhe term in his hands, they cn be made 
ule of 2% Um; : Vit cli will not wake if 
2 rule. Sever inconved 
have been ted but all theſc are vver- 
0 c e that would 
"iris the rule; „ 4 0 

bafer. tin hn de 
W ra ap be birt th Hquity. 
EET wöft Claim, decent cat, 2 — 
5 the ie poticics"6F-the Yay. to 
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nion, that if Cripps had had no PTE I x 1 
the jointure,, portions, or other incum- 
'brances, that he would in equity have Heel. 
initled to the benefit of this term. 


I may ſtand in need of excuſe for being ſo 
| long upon this head, as I ſhall not give my 
judgment upon this part of the caſe, but [ 
| have done it to prevent this new motion or 
| opinion from taking place. My decree will 
turn upon the ſecond point in this caſe, 


Secondly, Whether, as Cripps had notice 
of the ſettlement, &c. he ſhall be preferred 
to. the firſt mortgagee, or ſhall come in in 
order of time. | 


1 am of opinion he muſt come in in order 
of time; he has not the legal eſtate in him- 
ſelf, nor the preferable right to call for it. 
Conſider how he would have ſtood if the. 
legal eſtate had ſtill been in Sbelling and 
Papham : the firſt mortgagee muſt LEG been 


preferred; the whole conſideration would have 
been in equity ; for, in all caſes where the 
legal 


eſtate is ſtanding out, the ſeveral in- 
cumbrancers muſt be paid according to their 
priority in point of time. Qui prir eſt tem- 
fore potior eff jure. And the words, © where 
the legal eſtate is ſtanding out, muſt be un- 
derſtood according to Lord Cowper's qualifi- 
cation, here the party has a preferable right = 


1 2ro q- 
oy call for the legal eftate.” Here im. 
had full notice of the fette went the widow _ | 
muſt require Bent the truſtee to aſſign he 
term 10, protect her jointute, and when ſle 
had done this, ſhe muſt make uſe of it ts 
pPfotect her mortgage. . She. might, come into 
this court for an injunction to reſtrain Cripps 
from recovering poſſeſſion by means of this 
term; ſhe, might compel Cripps to redeem 
the arrears of her jointute, and then he muſt 
pay the mortgage too. I think this is the 
ſcrongeſt, becauſe Cripps did not take his 
mortgage bond Ade. It appears he had motice 
of the ſettlement, and that he Aue of the 
incumbtance, viz. the jointure and por- 
tions; and yet he takes a covenant in his 
; mortgage-deed that the premiſes were free 
from all incumbrances {except this term of 
A 500 years, limited | to attend the inheritance): 

5 By this he intended to conceal the full notice 

he fad of che (ettlement, and he has not ad- 
mitted this notice by his anſwer, but has 


FI obliged the plaintiffs to prove it, which they 


have done clearly, wh ich j is a badge of fraud. 
Therefore 1 am of. he wants a clear 
bona fide title, and the firſt and laſt right to 
call for the legal eſtate of the term, and [ 
muſt from my decree accordingly : and his | 
% * decreed for the plaintiff, 


But, if prior ineumbrance ae | 
vin of the eſtates compriſed | in the latter 
1 | Mortgage 


\ 
\ 


bought in, until he be ſatisfied as well for 
bis own debt as for what he paid in the pur- 
chaſe of the firſt mortgage. For, when he 


| Marſo and Lee. — ts he 12 
But, if the prior PERRY eight 


"t 'Fis 1 8 bo 


mortgage only, it will not protect more than 05 
E. what! is compriledin the firſt ſecurity. fag 


hae! therefore, if a man, being ſeiſed of 


fig acres, mortgage twenty to A. and / 
then the whole to B. and then the whole 
to C. and afterwards C. purchaſe in the firſt 


mortgage, that ſhall not protect more than 
the twenty acres; but it ſhall protect thoſe 


twenty acres, ſo as B. ſnall never recover 


per Lond 


ale, 


a Vent. 339. 


them, until he pay C. all the A" due 


* the firſt ny laſt mortgage. 


And fo it was determined in the caſe of Marſhs. "SES 


in, attach upon "other eſtates, as well as 
upon thoſe affected by the ſubſequent mort- 


gage, the ſubſequent mortgagee ſhall hold 


al the'eſtates compriſed in the incumbrance 


- hath pufchaſed the precedent incumbrance, 
which comprehendeth more than is con- 


tained in his mortgage, and is forfeited at 
law, it is but reaſonable. that the eſtate, - CIs 


which by no method can be evicted at law, 


ſhould' not be taken away by the meſne in- 
cumbrancers in a, court of equity; unleſs _ 


ſuch Perſons. do equity, and pay the mole © 
Raney due on both ſecurities, 


Ns 197. 


NES N 2 I And ** 


: * 
on 
* 


* 


[ 212 + 
And therefore, where Q in 1651, made 
— cet out. of the manot and 
e of F. and afterwards, in 1658, made 4 
= 95. ⁊ ſocuiity for money out of the rector only, 
(S. haring no notice cha of B. s ſecurity, 
55. * hich was for money alſo :}— and 5. hear: 
ig aſterwarde of B.'s ſecurity, bought in a 
2 mortgage made to D. ſecured upon both 
5 theumanor and rectory. which was precedent 
Hs Mortgage s the. principal queſtion ia 
_ the caſe was, whether, as the defendant's 
ſecurity was -only out of the rectory, and 
the ſecurity be bought in was of boch the 
muanor and rectory, he ſhould make uſe of 
Sgt D. ſecurity as to the manor, 1 D's 
deht was fatisfied by the profits of the ma- 
nor and rectory ; or, whether G. ſhould not 
chen be. admitted to enjoy the manor, h 
 ' ſecurity, being as well of the manor as of 
che rectory, and S. hold only the rectory 
till he was ſatisfied? And it. was reſolved 
Aud ruled by Finch, Lend Keeper, agrinf 
the opinions of Mili and Twijden, Juſtices, 
that &. ſhould hold both the manor and 
_ rectory againſt B. until all due on both the 

| On: was paid him. 


| . So, where R. ſeiſed i in fee, acknowle jet 
. a Gtatute of 1000 l. © J. S. in 4663, and 
andſon er af. on the zccch of June 1665, mortgaged the 


2 Cha. Ca. manor of A. to the plaintiffs, . and 


212. 


ſupra, 18. ber 2000 l and, e Ab! mort⸗ 


* ; 5 ; ' gaged 
* « 2 a 7 
: * * - 
; »S 2 : : 
; +" - 
Fe f 
* * 
p 
* 


* 


and then ched, leaving che de fendant H. 
bis heis : B. the ſecond morigigee, agreed 
with I another defendant executor 
4 $ to put the flatute in execution at his. 
cofts, and ta pay M. the debt due on the 
ature, after ſuch time as the Raine Honld | 
be extended, and an affignment made there- 
of by M. to E. 'Fhe ftatute was 3 
i Aru 1672. The plaintiffs. bill was, 
that on paying the debt of the ſtatute, 1 
_ night be fer aſide and affigned to them, and 
for a decree againſt H 10: pa o be. fes-- | 
cloled of redempiion. One queſtion was, 
whether the plaintiffs ſhould be admined "? 
ſet akide the extent on payment of what was 
dne on the. ftatute without paying off the = 
2000 J. due on the ſecond mortgage to f. 
until the ſtatute was ſatisfied, not according 
to the juſtice 'of che debt in equity, but 
recording to the exterided value.” R was 
| objeed; that the defendant F. had not, in 
wu Par ys rp: eee 


the ſtatute covered the whole; and that, 
although the defendant B. might, dy the 
purchaſe of the fature, defend himſelf; againft | 
the plaintiff, as 10 "what "was, in bis. mori 
Lage, yet he could not, 28 10 uch lands a8 
ä "Bar the Chanceltor 1 ws 
frongly again the plain ift on ik point, 
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Pens, | or p 
5 187. chaſer get in A ſatisfied [ judgment, « or a Prior 


7 ax : | Natute, ' or judgment, or recognizance, al- 
Hard. 318. though i it be paid off, yet if he can make 


Se via uſe of. it at law, equity \ will not interfere to 
n r > oo 


dn... = 


8 . ”"W *%. * 


. NR Tf. IEEE 23 » — 8 n „ 


Fa 80, Sbere phat uns- 2 bweth 
= Bo z and the defendant a mortgagee ſubſequent, 


} V 0. 

* a wot: F | who had got an aſſignment of a ſtatute that 
I 2 vas precedent to the Joiriture, but was ſatiſj- 
=. fied; and extended it on the lands mort- 
1 rn the extent: 


5 but the Maſter of the Rolls decreed, that it 
3 mould not be ſet aſide, but upon 8 
1 of prineipal, een and coſts. e 


8 bonn top, 


_— will prote& a ſuplequent incumbraneer in 
3 nn an .M uity, although ng, conſideration. wer 
E * Grove, fuor it; or, if the conſideration. vere — way 
=: - 78 = 35 of exchange s begauſe, the having the deed, 
3 Eq.Ca. DN nee that pur 


2103 415 18.41 Dot 


Le Chief | Thus, oy FN pubic 1.86601. 
* 3 os bs "morigage, and. afterwards, ' diſcovering 


| ” _ a Vern, 279. that the , eſtate. was. pre wortgaged to the 
. defendant, ot io ag old ſatisfied term, and 


5 Abr. 7222 3- x38 
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L. 2750 1 
* to redeem or be forecloſed ; it was ob- 23 
jectedd, that the plaintiff, in this. caſe. bas 1 E 
between him and the. defendant, who was a F 
purchaſer), ought to have proved * "= 21 = 
lending and payment of -the':confideration , . ,,.;., © 
money for ſuch © precedent; mcumbratice ;-- WA _ 
and that the producing the deed, or an ac- OE — 
quittance, was not ſuſficiĩent: but the court a 
ES AAS 297. 9 


2 918 


The law 3 is the fame, although. the — 1 | 
brance, ſet up 2 be obiained 
2 | purchaſer, came f into! 0 man 's 's ily, and 
there laid hand on 2 flatute that would 


have fallen on his eftate and, put it in his <1 
pocket ; in that caſe, he having . 5 an 3 

advantage at law, the court would not take 1 

it from him, though procured; fo unſzurly ; | > 

and by ſo ill We Lan eons CCC 


»* _ * * * 15 2 * =” \ 


But, where the | prior 1 1 1 33 BY 
in is deficient i in thoſe requiſtes which, „„ =o 
neceflary. to give legal efficacy, 0 pro- * 7 
teftion can, be derived from it. As if a re- \. = 


cognizance,, bought i in, bath . I * 


rolled i in ä time. | FF 
: , . — 4 þ | 1887 I 1 


Abd, though the court 8 1 
tion, interpole, and, by their ſpecial order, 3.2.4 42 
ſupply” the defect as to perſoos who; come * & 4d S 1 
i A. to . inperpaſhion, * it wal . 


4 


U 1 


not weer reach ein intermediate Iocuth.- | ; 
brancer. 9 


A FOR, 


:'Upen this- 1 Mas a en 


4 RN "ance. was, inrolled by ſpecial order of the 
- & vidrWUI, court, after the time for inrolment had 
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— = 2 
} 


1. 


— 


- F 


* * 


; | Forthll'y. 


es, 
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— 


- elapſed, and it ſo. happened that the plain- 


of the recognizance, - lent money to the 
conulor, and took a judgment for his ſecu- 
. ny which was. over-reached by the recog- 
nixzance, that being made good by. the ſub- 
" fequent | inrolment ; the court (the eſtate 
being in mortgage before, and the conuſor 
having only an equity of redemption in him, 
t that neither the recognizance or mort- 
© gage could affect it without the afliſtance of 
the court) inclined to giye the . 
. the Judgment creditor, | g 


So, if a judgment be not ; docketed with 
in 75 time limited by the ſtatute qth and 
zt William and Mary, 6. 20. it will not 
Protect a Puiſne | incum brancer, although the 
ene incumbrancer hath aQual notice o of it 
at the time of making the mortgage. "By 


has, where judgme nt was ſigned in 
1725, and a mortgage made to the | 
odr who had notice of the judgment in 


y; 1725, but the Judgment Was not docketed, 


8s wort by'® M1 Fa on * N n of 
999 N 


N pi 2t - 1 ; e | i 
the Weh, until Ne e eee If 
of the Rolls held, chat the docket” was not | =_ 
„ being made after the time limited __ 
by the ſtatute, and that the mortgage had 1 
got the preference of the judgment by 86 |  -_- 
| fel of the docket; and, as to the notte : = 
jt was not material, the ſtatute being er. E * 
preſs, that judgments, nat docke ted, Thoulſa _ > Eo 
loſe their Preference” as to Sparta — 5 Y 


+ 
F £2 * A - 52 * 
* 1 ;*X 


mortgages; F fx 


2 N 1 ; * "4 C 6 She? 4 rn 17 N 4 2 = 


Bot this 8 as ito, judgments: not | 
docketed, is confined: to caſes where. they 7 
or heirs, or executors, or adminiſtrators in 1 
the adminiſtration of the effects of choſe of = 
yhom they are rene C 


W 


* 


22 


Ad ſoit 8 in 8 3 Rohinſen „ 


— 


1 al, v. Harrington, which came before the rinnone of: - 
court upon exceptions to the Maſter 8 te- Hil. Term, | 23 4 
port. The caſe + appeared to be this: In * 1 
1739 the defendant gave a, bond for 4001. _—_ 
to Sarab Green, and, in Trinity Tem.14.  . 
the-obligee brought an cen againſt We 
defendant upon this bond, who. pleaded the | = 
gener iſſue; and the iffue-roll, upon 
which the lame was entered, was regularly ; 3 
, carried in of the term in which the; ie 
© was Joined; but the cauſe was never tried, = 
parties being undet an | agreement to. 1 
fompromile d the flame: bowever, the By off > 


N 
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* | 388 alteration whatever in 


5 44 ” . F — i 2 
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5 ent-red continuance upon ahe roll regulary, 
Et 5 by von miſt breve, till Michaeknas Ferm 1745, 


when the defendant, withdrew. his plea and 
'*, _ 1 confeſſed. judgment. The clerk of the 
_ | judgments then entere( up final Judgment 
| | upon th2, iſfic-roll, , but. never took any 


N docket of the 7 to the clerk of the eſ⸗ 

- "foizns, which, accg to the ſtatute ab 
and th M. and . 85 . 7. he ought to have 
oy daone; when, therefore, the judgment cre- 
Actor came before the Maſter, though the 
nt appeared. to be ſigned 29th Ih 
. 7s, he poſtponed it 0 other judgments 


erf 748, becauſe Mrs. Green's judgment 
ng "was" "not 'docketed wich the clerk- of the 
{1 * * r 5 * 1 fre a "7 | een x +, 
0 N 6 IVE * 063668) N WH Eb) enn 
TIP When the exception t: in ; the Maſter's re- 
n „ 
an 2. vai e 0 before the' court, it was con- 
e at "tended, gene bent eK as the re- 


| g to the Ggning,' and that the 
3 ſtatute of che th and zth . and Af: made 
„das be- 


( 

| 

5 | teen judgment creditor and judgment | 
[ 

. 


* = 


* 


3 1 for the act ſaid, that no 
5 ++ judgment, not doeketed and entered up 
in the bocks purſuant to the ſtatute, . 
l 4 ould affect any lands as to purchaſers 
„„ or mortgagees, or have any preference 6 
heirs, © executors,. phy adminiſtrs- 


_ - 


1219 } 
« tors, in, their adminiftration of their * 
« ceſtors, teſtatars, or inteſtates eſtates. 


1 


This, therefore, was not a caſe within that 
d, for the great object of the ſtatute of 
| //. and l. as appeared moſt, clearly by the 
preamble, -, was to enable purchaſers and 
mortgagees, to, find out ſuch judgments as 
affected the. lands they were about 49 pur- 
| chaſe. or adyance. money upon, and lik ewiſe 


to give to heirs, executors, and adminiftra- 


tors, an n opportunity of enquixing what judg- 
ments were entered up againſt their anceſ- 8 
tors, teſtatots, or inteſtates, ſo that they 
might apply their eſtates and effects in a due 
courſe of adminiſtration that, at common 


lay, judgments, did not affect lands and te- 
| nements; but, by the ſtatute f A2 eſtminſter - 


Are ad, the writ of elegit was given, where- 
j a plaintiff might extend'a'moiety of the 


GA prone: ork] uh of which the defend- | 


ant was ſeiſed at the time 
ferrvered; that however, as all judgments a 
common law” were, by x fiction, ſuppoſed to 
be judgments 0 


** Majeſty's: at 1WeNminſter thatſhould 
« fignany judgmebt, ſhould; at the ſigning 
* the ſame, without fee for doing the ſame, 

8 ſet down the'day of the month and year '" 


; 5 « his 


424 . 20 on 


the firſt day of the term, 
there was no diſtinction reſpecting that mat- 
ter until the time of Ca. 2d, when e 
* that any Judge or" officer” of any of his 
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ae "Ing that, as againſt" purchaſers. bona fide for 
valuable confi 
wereby, ſhould. be cheiged] yt from 1 
= time as the 


3 7 te be ch 


ear in the judgment voll, 


record which he e which - 
« of the month and year ſhould be alſo en 
tere upon the margin of the roll of the 
: e ftecerd, where the ſaid 
And it was "Farther cnat- 


7 * 
LY * 
1 " 2 . . . " 10 1 . 
: | BEE E237 — * : er 
gments, as againft' pur 
4 1 n F 
4 


"bona Jul. for a valuable 
„ tenements, and, hereditz- 
thereby, ſhould, in 


; | - all-Gifficulties reſpeGing the Bdüon ef be, 


W bereby judgments were ſuppoſed to be al 
„ of the firſt day of the term, by compelling 


| I the party to ſet down the particular period 


* "when the judgment was ſigned, and declar- 
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. much as it did not ane, the; f 
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| diſcovering * Judgments were recovered. 


And therefore the ſtatute of ath and Sch #7, 


M.c. 20. to remedy. that i inconvenienoe, 


direfted that all judgments ſhould be doc- 


keted, and eutered with the particular officers 


| of ſuch court; an that, unleſs they were ſo 
docketed, they ſhould not affect any lands or 
tenements as to purchaſers or mortgagees 3 
or have any preference againſt hetrs, execu- 


tots, or adminiſtrators, in their adminiſtra- 
ton of their anceſtors, teſtators, or inteſtates 


eſtates. But this did not take away the right 


tute of Weftminfter to extend the lands of his 


debtor ; it only. laid him under particular 


reftritions in particular caſes, which Mr. 
| Sirafford did not come within the meaning 


it vas further contended and admitted, 


that if Mr. Strafford had ſued out an olegit, 
and brought an ejectment to recover a 


moiety of the land of his debtor, he might 


have laid his demiſe on the day on which 


the judgment was recovered ; which plainly 


proved. that the lands were affected from the 
time of the judgment recovered, and not 


from the time cf the docketing. For, if 
there had been two judgment credito's of the 
lame day, one docketed and the other not 
eben and the undocketed creditor 


which a judgment creditor had by the ſta- 


= 


4 "T 222 ] 


the” docketed judg: ent ereditor could not 
ouſt or eject him from the poſſeſſion, till his 
debt had been fully ſatisfied out of the rents 
and 8 which was agreed to by the 
court ; and Mr. Strafford ordered to ſtand 
„ * Nottty, according to the ſigning of bis 

3 judgment, and his bro allowed. ED: 


3 A puſh. mortgagee. cannot Fa deprived 
* the besen er a prior judgment, bought 
in, by a releaſe ſurreptitiouſſy procured by 
nn incumbrancer. 


= . 188 Thus, where a melne mortgagee, haying 

= Grenville, notice that a puiſue incumbrancer had bought 

. 49 upa ſtatute precedent to his mortgage, the 

=_  - | conuzee of which was dead, took out letters 

OW. of adminifiration de bonis non to the conuſee 

of the firſt ſtatute, in order to releaſe. it, 

and procured the officer of the petty bag to 

vacate the ſame; the court would not ſuffer 

him to profit thereby; but decreed, that 

tte puiſne mortgagee ſhould be reſtored, and 
put in the ſame plight as if the ſtatute had 

5 been ſtill in force, and ſhould go to an ac- 

count upon it; and, if it were already ſa- 

tisfied, or the meſue mortgagee would pay 
what n ee peee . ks . 

| be let i in. 


The ans 1 to be derived 8 ger 


er dae ſg 0 


i betty, in un ieee the account on 


| an extent; far, alrhough. lands are generally 


extended at much leſs than their true va- 


ue, yet, at common law, the conuſor, or he 


that claims Under him, hath no relief but 


by bringing a /cire facias ad computand. 
in which the conuſee does not account ac- 
cording to the true value, but according 
to the extended value, and for the whole ſta- 
tute. Whereas, in this caſe, on a ſuit in a 
| court of equity, the conuſor may bring the 
conuſee to account for what he hath auνν,˖ 


received; and ſhall recover all above the 
debt, the payment of that PI all he is in 


equity intitled ne”: SOS 


4 


But, where the ance * the ſtatute ex- 
tended is alſo mortgagee, and conſequently 
a creditor for a farther ſum, there he hath' 
| equal equity on his ſide to retain. the lands 


until he be ſatisfied, both for the ſtatute and 


the mortgage; therefore he will not be 
brought to account for what he hath receiv- 
ed, ahove the ſtatute debt, on the extended 
| value, unleſs. he hath received enough to 
ſuisfy his mortgage alſo. | Conſequently, if a 
neſne mortgages would take off a ſtatute in 


the hands of a puiſne mortgagee, by a ſuit 


in equity, the account muſt be, as at law, 


upon the extended value 12 what i is due on | 


the ſtarate and | damages. | 


A t 224. 24 
= | And, in ſuch caſe, where a ſtatute, res 
ntingdon 
. cognizance, or judgment is taken i in WW 
' mortgagee to defend a ſubſequent Incum- - 
* brance; he will be no further or longer pro- 
rected by. it, than until he hath received ſo 
much of the profits as will ſatisfy the ori- 
_ ginal ſecurity, on the extended value: for 
then, it will be avoidable by a ſeire facias ad 
computandum, or by an account to be taken 
in che court of chancery. 
2 » Here we muſt obſerve the diſtinction 
| Marlborough, Amden the preceding caſes, and caſes where 


| 4 ge Rep. a judgment creditor, or creditor by ſtatute 
A Ves. 66a. or recognizance, buys in a firſt mortgage; 


Le for he cannot tack or unite, this to his 
Ning, judgment, Sc. ſo as to gain a preference 
Sud. I ep. thereby, becauſe ſuch creditor cannot be cal. 
Sc. 225 ed a purchaſer, nor hath he any right. to 
Ch 494 he land; he hath neither Jus in re nor ad 
rem, and therefore, though he releaſe all 
his right. to the land. he may extend it af- 
 __  terwards. All that he hath by the judg- 
ment, is a lien upon the land; but it is not 
certain whether he ever will make uſe 
dluereof ; for he may recover the debt out of 

| the goods of the oonuſor by. ſcire facias, o 
may take the body. and then, during the 
defendant 8 life, he can have no other exe - 
cCution. Beſides, the judgment creditor doth 
nat lend his money upon the immediate 
view or contemplation of the /copuſor's real 
* e cliate; 


ä | t 225 1 
eſlate; for lands, afterwards archaſed; may eee, 
be extended upon the judgment; nor is he | |, 
deceived or defrauded, although the conuſor 5 
of the judgment hath before mortgaged his 
real eſtate, as is the caſe of a mortgagee, if 
the mortgagor hath before e ins 
land to another. =! 


Thus, where B. 11 a mengege be his Stephenſon, 

eſtate, and afterwards became indebted to 5.8 l — 
H. in 60 J. and then conveyed to S. in truſt, end, \ 
in the firſt-place, to pay a debt due to him- 8 1 
elf, and ſubjected thereto all B.'s other debts : = 
in average. Then 5. tendered. the money to 
the mortgagee, which the mortgagee. re- 
fuſed, and afterwards. he aſſigned the mort- 
gage to H.; then H. obtained 405-01 
igainſt B. on his bond for the 60 J. after + 
which &. ſold” to the plaintiffs, who, not 
having paid” their purchaſe· money, prefer- 
red their bill againſt the mortgagees and H. 
to redeem: and it was decreed that the 
plaintiffs ſhould redeem H.'s mortgage, and 
that the judgment ſnould be paid but in ; 
proportion ; for though El. had a title at 4% 
law, and it was inſiſted! that this judgment —_— 
would affect the reſoking equity in B. k — 
there was mote than ſuffeſent to pay his | 7 
debts, yet the conveyance made for the pay- — 
ment of debts being a good conveyance, and 

prior to the judgment ; tbat, e ſubſe» 
ny could not affect the eſtate. i HOES 1 


3 


1 T7 
5806, Were A: mortgaged his . to b. 
and then aſſigned the equity of redemption 


to C.: afterwards D. obtained a judgment 


againſt. 4. and procured an aſſignment of 


| B's mortgage; then C. tendered the money 


due on the firſt mortgage to D. who had 
notice of the aſſignment of the equity of 
redemption, at the time of his purchaſing 


in the firſt; mortgage. It was objeQed, that 
D. having the legal eſtate in him by the 


aſſignment of the forſeited mortgage, and 


T having only an equitable intereſt, not ſup- 


ney due on the mortgage. 


ported by the legal eſtate, he ought to pay 
both "monies to D.; but the court reſolvcd 
that C. ſhould redeem, paying only. mas mo- 


There i is indeed. caſe, in hh een 
may be thought to have infringed upon this 
rule, which was, where A. the plaintiff, had 


lent ' money. on ſeveral notes of different 


dates, each of them in words to this effect; 


Received of J. I. —to be ſecured. on 


mortgage of my  Shikeball eſtate z and the 


drawer had; previouſly to his drawing theſe 


notes, made a martgage of this eſtate to the 


_ defendant... A. to cover the ſums lent on 


ant's 3 * mould 


the notes, bought in a morigege which vas 
made prior to the defendant's: and Lord 


Hardwicke was of opinion, that A. ſhould 
tnereby protect . bimſelf againſt the defepd- 


"br money 


9 
, . 


paid the 


money lent upon the notes, as 5 as what 


vas due to him upon the ee of the 


firlt mortgage. 


But it appears to me that this caſe 1 is s clearly | 


diſtingdiſhable from the common one of a 


creditor by judgment, or ſtatute, purchaſing a 


in a prior incumbrance to protect himſelf, 


which, as hath been ſaid, he will not be 


permitted to do; for theſe tnemorandums 


ſeem to fall, more properly; under the de- 


ſcription of agreements for ſecuring the mo- 5 


ney lent by mortgage, than of notes for the 


payment thereof; and, conſequently, the 


court, conſidering that as done, which, upon 
4 bill to compel a ſpecific ene of 
theſe agree ments, they would have directed 
tb be done, looked upon this caſe as not diſ- 
| tinguiſhable from the ordinary caſe of a priſne 
mortgagee purchaſing in a prior” incum- 
branee to protect era | 


80 a ſtatute extended * 1 


ing this rule, be made uſe of to protect the 


conuſee, , as to à further ſum. lent. by bim, 


againſt a mortgage, or ſecurity, taken by a 


meſne incumbrancer; for, the conuſee being 


intitled, at law; to hold the eſtate until he 


be ſatisfied his original debt at the extended 


5 


value, the court will not interpoſe to take 
it fem him, when he hath a further demand: 
for” that gives him an equity to retain it. 
n e 


WE 1 2 % J ; Rs, 


Sir lohn 
Kedworth v. 
Jonas Pri- 
mate, 


Hard. 318. 


. 


et ab. 
e 5 
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agairſt the meſuc mortgagee, which the OR 
cannot over-reach, but on gaining a great- 
er equity to himſelf by dlcharging boch 
. hoy 


#5 * 1 4 q 4 > ad ' 
Y } * 7 1 on 


Thus, "FG A man And a fta. 
zute. in the penal ſum of 1.5001. for payment 
of 800 l. with intereſt ; and then, it being 
forfeited, and. the lands extended thereupon 
at a certain annual value, ſettled the ſame 
lands in tail, for a 8⁰0⁰⁰ and valuable conſi- 


Kaden aſterwards he borrowed more 


money of the conuſee, articles having been 
firſt drawn, between them, whereby. it was 
agreed, that the. ſtatute and extent ſhould 
ſtand as a ſecurity. for. the further ſum bor- 
rowed. The conuſor being dead, and the 
principal. ſum. of do. with, intereſt, ſa 

fed by . perception of profits, or otherwiſe, 
he plaintiff, tenant in tail under the. ſettle- 
ment, filed his bill to account at the real va · 
lue; but it was held by Chief Baron Hale, 
and all the court, thit no relief could be 
given againſt the penalty of the ſtatute, the 
equity being e WY the law'on-thef ide | 
Ohe Been en 4. oo 


ys ay 0 . 12015 Fj 171 


be 7 en montgage_ purchaſed is in, „vin be 
vo protection to a puiſne mortgagee, unleſs 
it be, forfeited;, for, until then, the ellate 
e in It, was at N redeem- 
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* wy | prrſormanes of the condition 
tipulated. ee eee 5 
fan eto: -t P : N * 
And a 3 8 who, purchaſeth Darcy 1 = 
Ale, 3 ; 
in a prior ſecurity to protect his own, ſhall 1 Verg. 49: - 
not only hold it until he be paid his; debt. Nene, 
and reimburſed the money advanced by. 1 _ 
to purchaſe it; but until he hath received |; 


41 749942 rd 


all the money, and arreats of "intereſt; due © Noli 4 
oo the ſecurity 9 2 n ehe „„ 


' 1 1 £ . 4 013 5 5 
his own.” ITY WIT 83 . 128 3 5 if 3h 1% N Ohr 
| 5 | > FIST NI 
itn 5b 27 211 $3.4 _- I f 


Abd, 8s 4 puiſue menge, hay in . ae 
x prior incumbrance, that brings with it the 85 12 2 


legal eſtate, to his on, and thereby protect 

himſelf againſt. i intervening; charges.1 thereon ; 5 1 

ſo, a mortgagee eigne, having the legal eſtate, J 

may tack a ſubſequent ſum, :dvanced by > 

bim upon the former ſecurity, to bis prior 29 i 

mortgage; and hereby protect bimſelfagainſt id N Nee | 

m;/ne incumbrances. s. % Det 

EC7FFEFCCCCCCC oo goth 6 aogps ora ow 5 

Thus, where . bad an annuity. ch igel Blackſtone v. 
on the 1 manor of 45 and B. an eſtate therein M 
2 Ch. Ca. 20. {4 

lable t to, the. annwity,. and fob In intereſt. 3 

5 5 to both by morig gage, 8. 8. having .,. 
g ien | | 13 

no notice of C's inte ze, treated wih me > 7 

in the reverſion i in fee, who del red“ to borrow > _—_— 
2% ITSTIOG > ee 5 =. 

money of bim, and thereupon- purchaled. S _— 


A.'s. intereſt, and ſor that, and by way O 

money leni to: the xeverſioner, paid go Ibut 

there was no more than 500 JU d 16; 0 As: G 1 

txhibited his bill againſt 4. and B. to redeem | = 
Q3 F .: _ 


1 
1 


_ 


4 2 ; 
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| them: on payment of their debts; and the 
_ queſtion was, whether C. ſhould pay 8. any 


| more than the mortgage-money he had ori. 
. - ginally lent, and the 500 l. paid by bim, 
Which was due to A.? And it was decreed, 
4 | that he Rue bey n 7eo 9857 ad 
3 1 e EY, 


7 


Per- 9 So, ik 2 fg felt 451 ſecond m. mort. 
2 Atk 352. gage, and, the, firſt lend money after the haſt 
ath reſolution mortgage made, taking a. ju dgment as ſecy- 


in Brace wv. 
ducheſs of Tity, he may. tack this to his mort age to 


* -» 


. ry *+< 4 
, — 2 - 


22 protect himſelf againſt the ſecond mort - 
2 erg Y geges. for he hath the legal eſtate and the 


ſupra, gag. judgment, bib, though it paſſeth no in- 


14 4 193 


pf 8 * 1 
4 jo 52; ABI -: NH 0t 6 


* " Breerron v. 36 But, if « e hs hack, * bitt mongags 


Jone 8. Abr. purchaſę in a ſubſequent judgment, without 
. the conſent of. the morigagor, ET 
re þ 2 3 mortgagee, « or  albgyee the, equity of 
e toy redemption, will not be 'oþlj e | 


eben : to pay the 
98 6) 1 < money, due on both ſecurit les, In order to to 
fede eech; , 'for Juch tranſaQtion of the mort- 
age, renged. cb to load the eſtate, with- 


| ut the blen of. the owner, " where he 


8 1 85 p oped} of betterjog, Wy $ own Tecu- 


alan: LF A 4. il 14 $4.7 Fe. + 1 
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(Verne i : 56 Ak if the . firſt mortgagee" Sh notice 
+ the intervening incurmbrane: at the time 
9500 0 * but d eil n (45:6 7 of 

eo! * 1 


N 
8 1 o 

wy 

4 i 


fre, t in che ind, "ſes as . 


"Koen 
of his lending mote money upon a judg- e 
ment or otherwiſe, he will not be:perminted _-, E 


10 tack - e deren againſt: che: ame 
mortgagee: bs ; 2 78 N 5 : Ae. £ 279 1 . 3 


Thus, obere # K Pe 2 prior mortgage 8 EO 
K. certain lande, whereof C. had a, mortgage , e 6 ”" 2» 
| ſubſequent, lent a a further fa im to ine mort Prec.Ch. 226. = 
gagor, on a fatute; ; & alledged "that K. 55 3 
had notice of bis mortgage, before t the laſt i 
money tent: K. by His anſwer, did not deny f 4 
notice . poſitively, but evaſively; and C. _ = 
could not prove notice, until after the lending % ; : 
the «ſt money; yet, becauſe K. had not -. 
denied notice poſitively, the court decreed 4 
a redemptian,: on payment of the firſt n mo- 


* + 4 <4 1 G24 +5) OT Iv 455 
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And the la is the fame in caſe of pur- 3 A. 38. 
chaſing in prior ſecurities, to piotect ſobſe- 2 Ca. on CIS 9 
quent incumbrances; it will. not avail 1 | 2 
purohafer, if he had. notice of 1 the me/ne | 


1&4 & +« 


incumbrance, at the time he advanced his 


money on ſuch ſubſequent ſecurity; for it 5 1 

is the. ay 5 without notice, that + 18 4 
gives bim equal equity with the, meſne in- tae -z 
 cumbrayett z ; "and, if a man, will purchaſe - 384 +. * nl 


with notice of another” 8 right, his giving a e Y 
valuable conſideration will. not avail him 3 : -" 
for he throws away his N voluntarily, I 
and of bis own Lg 28 DOTY -1 25 8 ; | ._ 


1 % 
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It ſeems, er, wn rule reſpecting 
| notice, demi of an exception, where a man 
- firſt mortgages land by a deſective convey- 
ance, and afterwards to a ſecond. perſon, by 
an aflurance, that is good and effectual, with 
notice of ine ormer; far, in, this caſe, the 
| ſecond, ſhall Prevail notwithſtanding ; be- 
cauſe the legal title it is, ab i inilio, in him, and 
equity will not interpoſe to wreſt it from 
him, where both are My pon a valuabl 


FAR, if? 


conſideration, Jo 


ve " Ty © +4 » - 1 
ite - f #4 84 


* 
* 
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bn The fol ROY * ſonar x6 ada been 
decided upon this ground for unleſs the 


ſubſequent” Purchaſer for a valuable conſi- 
deration, who had a complete title in law, 


could be charged with fraud by reaſon "of 


\ wlice, there appears to be no pretence upon 
"which the prior "purchaſer | for valuable conſi- 
deration likewile, but whoſe title was as defedtive, 
two putch N upon che ie conſiderations 
* which has the complete title i in law muſt 
prevail. * 'T Tbele Richard Wii ſeman, ſon and 
heir apparent of Sir Richard Wi ſeman, inter- 
married with Winifred Barrington, intitled tc to 
a 'pottion „Of 40007. and brought 2 bill 
_ agataft tis Wife 8 "truſtees ; Ta whereupon a 
decree was had to ay bim his wife's for- 
tune, upon making a competeni ſettlement; 
or, upon failure thereof, "the | ne to be 

FFF | inveſted 


% © 
LW g 
on " i 
, . 


> . 


” Tat 

inveſted i in lands” by the approbation of tie 
Maſter. © And, upon the Nfaſtet's . teport, 
that no competent ſvttlement- odd be made | 
by Nie hard the ſon; it was;"by''choice of | 993 
parties, -inveſte# in lands of Sit Richard; tie _ 


4 


father, of equal value ; part of Which lands „ 5 


happened 10 be eight acres of copy bold. „ dend 1 

which, in the ſettlement, were : iimited and | coor «Ol 4 

declared, apart. from the ſreehold, to DI. 1 0 \ \- 

the 5 the "Wye of the martial in com- be 
won form, an 3 d afterwards it in fee to the ſon, 1 5 

eth a e from, Sir 72 5 Nr 


le d 10 23 


out iſſue, and ont 59 5 both « copy- 
hold and 17 ol d together, for 2 valuable 


render | 'the copybold.. Tue wife died with- es OO 


| ils, but Aion an ſurrender. * The fn 1 
died, and the lands N to Elizabeth, 1 J 
lis biker, and heir at law; ihen the mort- = 
gegees forecloſed EI — — by a dec Tree of J 
the” court, and” entered and took Poficffion ; i AH 
0 whom, being in poſſeſſion, Ezabeit 3 
releaſed, and. confirmed. che eſtate in fee. le 
Afterwards, . Sir Kicbard, the father, having f 
been ont of pollefion of the. premiſes, from 22 
the time of the ſettlement, which was made "52A , OO 
thirteen | years before, furrendered. the. copyr | 92 2 
lald land 10 the. (defendant Plymer, . fora va © = 
luable confideration... Humer was admitted, __, _—_ 
and brought his cgecdment; and the Bont, 1 
gagees broyght ; their bills to be relieve ' N 
Vbich were diſmiſſed " the Maſter of the 1 = 
85 Rolls, | Lo 


* 
# 


. 


— 


Vern, 
2 Salk. Er. gage for money lent, and the Turrerider was 


3 Bacon 
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Rolls, en ſolemn argument. with coſts, 
bor that the out would, not ſupply the de- 
fect of a ſurrender, againſt a perſon that 
_ came in by title upon furrender of the fame 
premiſes; which decree was, on reheating, 
nn by Lord Ceuper- ee Not 


We m ft here remark a diſtindtion tha 
lb been taken between the preceding 
caſe, and caſes where the ſubſequent credi- . 

tors have demands, Which, alchough | they 
are liens upcn, yet are not conſidered as 3g 
r cifically.c charging the lands; as equity vil 
E inforce,a defettive conveyance. againſt claim. 
ants of the latter de ſeription: p f r, as they 
not ori iginally . take the. lands for. thei 
ſecurity, an {corre in uncer the very perſon 
that is is obliged in . mak ke the 
deſective ſecurity oed the are conſidered | 
as ſtanding i in his Place, and will therefore 

be poſtponed, until, loch ceſeflive ſecurity 


[ 
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bete this principl in dale A 
beelered his copyhold, by way of mor- 


not preſented ut the nett csttt, according 
to the cuſtom of the manor "and ther” 
became a bankrapt, and the "aſſignees were en 
admitted, and brought theit\gedment; and 
me ſurrendetee of the copyhöld brought his 


bi 3 to be relieved, 5 ord Cowper 
aft Yo b ard rt a ö e 


* as 1 


granted a perpetual im unẽtion in behalf of bs 


the ſurrenderee . and although. it was urged 
that the creditors of, 1he bankruptcy. were 


equally upon valuable conſiderations, as. ihe 
ſurenderce, and, having the title at lau, 5 


ought to be preferred, yet that *+ argument 


vas over. ruled; becauſe the other "creditors 


of the bankrupt 'Hid' not lend on the credit 
of the land, as the mortgagee” did; 2and 

therefore, where Tach' creditors came, unter 
the bankrupt,” . to charge the fands, they 
ought "to ſtand in his place, and come ur- 


der the ſame "obligation of conſcience? o 


make Yor the defective ere ol 


* 15 
R 


>, 
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| And the reaſon of this difference i is, = | 
where there are two" petſons thin have'equal 
equity (as was the caſe in Ofuict and 
Numer, both being equally" purchaſers of 
the fame © property,” for a valuable confi- | 
eration), there, thoſe that have the” legal 
prevail, becauſe there is no 


title * ſhall 
equity, to take from ſuch perſon the title 
that he hath: gained\ at law „ but, if the 


contending parties in equity have not equal 


equity (as was the cafe” in Tayhr y. Wbeeltr, 


becauſe the one creditor *had' Intended to 
ſecure himſelf by the morigage of 'the'copy- 
(hold; whereas the other creditors had truſted 
merely to the bankrupt's perſona? ſceurity, 


and, conſequently, had not equal equity 


Þ have che land e for we RO 


— 


( 236 J 
of their debts, as the former, who W 
to that in particular), thoſe that have the 
greateſt eg n be compa ps againſt the 


legal rh nta ru . 
4 * 
# 


7 
1 «+ 8 
* 8&4 3 T7 4 4 7 1 


Also, if act 1 in 5 fir 
age-deed, making it a ſecurity for fur- 
ther ſums borrowed, ſubſequent loans. will 
have relation to, and be taken as part. of, 
the original. tranſaction; and they muſt be 
paid before a ſetond mortgage intervening, 
although. the. firſt mortgagee; had notice of 
21 it at the time f advancing more money, 
if the ſecond, mortgagee Atl Pres. pl the 


clauſe in the firſt mortgage. 
5 1%} % "4 T6) 14th, * . WR x EAT | 


Thus. where A. - mongaged: bis ela to 
Z. ſor a term of years to ſecure a ſum. of 


money already. lent to A. and alſo all ſuch 
other, ſums as ſhould thereafter, be lent or 
advanced 40 him: A. made. a Grandes il | 
gage to C. for a certain ſum, 4b notice 
of: the fir fi: marigage, and then the firſt mon- 
. „ having - nolice f the. fecand | mortgage, ; 
lent «farther: ſum: Lord Cnoper, decreed | 
that the ſecand mortgagee ſhould not redeem 
the firſt mortgagee, without paying. as vel | 


the money | lent aſter, as that lent. before the 
ſecbnd mortgage was made; for it was the 0 
ſolly of the ſecond waggagke, ens noe i 
to 9 32 Waun e eee ba 4 


£8 5 1 5 * 1 * 2 2 & . ; 1 4 But 
lern 10 0 bs "Ba Wy [33 dt $6533. 
2? * + - A & ; . 1 
4 ” 
— % 8 


1 237 1 
But here we muſt e attend to 


the diſtiaction between notice Previous: to 
the time of the lending the money by the 


| puiſne mortgagee, and at the time of pur 


chaſing in the elder incumbrance; fot, a 
mort gagee puiſue will be protected, although 
he had actual notice of a ſecond incum- 
brance at the time of purchaſing in the 
prior ſecurity to cover bis own, becauſe that 
is the very occaſion that ſhows 125 ee 
of ſo doing, 1 | | SY | oa 
8 an | p 
This, ply 8 hach ü. its e a 
ſor, a purchaſet or mortgagee ſhall net 
protect himſelf... by. taking a _ conveyance 
ſrom a truſtee; il he bath notice of the 
truſt at the time of. getting it in. And there- 
fore, where B. being poſſe ſſed of a term 
ſor years, had. made à voluntary ſettlement 
thereof in truſt for herſelf for life, remainder 
to J. her daughter for life, remainder to 
the children of her daughter by her then 
huſband; and J. afterwards nicrrgazed © 
the lands 'in queſtion to S. who Pretended 
he had no notice of the ſettlement; 7. in 
the mortgage-deed. beitig called the Wing 
ter and heir of B. but chat afterwards, 
hearing of it, he got an aſſigument of the 
term from the truſtees. The court reſol ved 
that, although a purchaſer might buy in 
an incumbrance, or lay hold of any plank 
to defend 2 Jr? he ſhould not be pro- 
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os So of 


Saunders v. 
Dehew, 

2 Vern. 1 85 
et vid. 
Shields .. 


Atkins, 


3 Ack. . 
I Atk. 475. 
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| More 5 


2 4 


n 
Gower et 4. 
2 E. C 


r. 685. 11. 
. ef Wigg v. 
Wigg, 


1 Ark. 384. 
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; OP * : 
1 a; ” # 3 2 
* : 2 p J 5 
* A 


ta j 


| rected” by taking 4 conveyarics from 41 
* lg after he had notice of the truſt; 


for, in that caſe, he himſelf became 1}; 
inn ſtes, and muſt not, to a nimſelf, de 
guilty of a breactrof truſt. oy 


bee afine Jevied by en 5 full 
conſideration, with notice of a truſt, to 
ficengehen , his eſtate, will not bind the 
ceſlui que ruſt, although there be five years 
non- claim; for he, having purchaſed with 
, botice, is but a truſtee, notwithſtanding 


" any conſideration paid by him; and the 
12 eſtate ' not being diſplaced, the fine can- 


not bar j but à fine and | non-claim will be 
4 bar in . 5 1 1 PO hath not 


2 


| RE, where 5 plants bill,” was s to be 


relieved upon a truſt, and charged the de- 
 fendant with notice thereof, and that he had 


procured-τ conveyance of the lands upon 
which the, truſt was had, and. ibat at, or 


before bis taking the ſaid conveyance, he had 


notice of the ſaid truſt for the plaintiff; 
the defendant, by way of Anſwer, denied 


that, he had any notice of the truſt 21 lle 


time of his purchaſe ar contract, and pleaded 
that he was a purchaſer, for a valuable con- 
ſideration. And it was inſiſted that the 
wered, in 


an of notice was, not well anſ 
* ll mn 


x” U 239 1 


of the purchaſe only; for, the andes 


might be underſtood to mean the time 
| when the contract for the purchaſe was 


male, and it might be, he Had no notice 


then, and might have notice after, before, or 
at ſealing of the coteyance; and if there 
| yas any notice before the conveyance to 


[2 
, 94 * 1 
* 


him was exechted, that would charge the 


defendant; upon which 6bjeſtion 15 ples 
ns wer- rule et e 


x To. 1 
5 * 45 * 7 754 


But here 8 ene that, if coſtal 
que truſt, tenant in tail, be the mortgagor. 
and joins with the truſtees in making the 
conveyance, it will be good and valid; 


| they being conſidered as truſtees purely for 
the tenant in tail to preſerve his eſtate only, 
ud not to ſtand in oppoſition to him, for 


the lake Aae * are to ee 


bim. 1 „ 4 * — — 8 . ao — 
: 7 p %, 


© Fo . 


in after a decree in rem by a creditor, party 


to that decree, it will not protect him, al⸗ 
though. he_ had not notice of any prior in- 
cumbrance at the time he lent, his money, . 

is, in this caſe, notice or not is .immaterial'; 
for the decree binds the purchaſer, and the 


rendar can give no title, when, the fight to 


the land ig adjudged. to another, and To 5 


party. who gained the ſuit, hath atitle, by 


Elie . 
Oſborne, - 


Abe: 365. 3 


the Wn to. OY; it into execution on 
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5 ths 


2 Vern. 731. ; 
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2 lang; into | haven hunts it tray 4 ö 
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Vortley v. "Thus, in the a 22. Wig v Bel 
„ 2 571 where the plaintiff (after, a degree. bad been 
Se. A. made in 1748, in a cauſe wherein the 


A ditors,, w ere. - plaintiffs,” for, the. ſale of the 
e A. whereby | the Maſter had been 
direQtetl1 to inquire into the priority of their 

demands) bought in a judgment given 

in 1694. and made claim before the Maſter, 

, pen do have it tacked to his mortgage and there- 
2 28 dy to be paid before the de fendants; as to 
SE; __ which the Maſter refuſed to; make any re. 
port : whereupon the plaintiff filed his bil. 

and one queſtion was whether he could 


dectes to his mortgage? Lord *Chancellot 
Hardi le, as to this part of the caſe, ſaid, 
. there was no caſe wherein i it had been 
8h. 16), 4:3 4 determined that” Aa pmifne- 'incumbrancer, a 
© ** . party ina cauſe, and a gdecree made, in that 
. „ _— for ſatisfaction of incum brancers ac- 
V cording to their reſpektive priorities; hav- 


Eo. ing taken ina prior td rack to his *puiſn 
== incumbramce, ſhould be allowed to make 
dee of ib in e other ſhape,” than that in 
= which the original ineumbrancer might uſe 
re putchaſe been made. fle 
1 . it would! be hoſt thilthievot 


=. > - 325. plaintiff, and eck. other ere. 


tack the incumbrance bought in after the 


4 241 1 

Werne of tacking to be carried to that © 
extent; firſt, taking it upon the terms f "Is 
the decree ;' all thoſe decrees, where there 
were ſeveral incumbrances before the court, 
a ſale directed, and every thing neceſſary 
done to clear the eſtate, in order to that fale, 
proceeded on the foundation, bat the rights . 
of the parties were to be taken as they ſtood _ 5 2 
at the time of the decree; and. therefore = 
they directed an inquiry into the priorities. | =. 
What then were thoſe priorities ? Why ſuch 

as they ſtood at the time of the decree: not 

that afterwards, the priority ſhould be va- 

ried, the ſenſe, reaſon, and juſtice of the 

caſe required it ſhould. be ſo; for other- 

wiſe, if (where an incumbrancer, on an "ns 
eſtate which was affected with ſeveral 

charges, brought a bill for ſatisfaction 

thereof, and there were all proper parties 
and a decree for it, as between himſelf and 5 
the owner of the equity of redemption, ſome - 8 
of the incumbrances being prior, others _— 
poſterior to his), one of thoſe defendants, -! 
who happened to be prior to him, was al. A 
lowed to convey to another defendant, Who 2 4 
was pu;ſne to him, it would ſhut out the © .Y 
plaintiff after the decree. made, at which 

| time the rights were. conſidered, _ What 
would be the conſequence? Nothing could ; 
lay a foundation for greater colluſion, 1 
contrivance, between the parties, to excl de ee, | 
hw other, chan ſuch à liberty would, „„ 
+ hay ; n 
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that to the great deevitioh! the plaintiff; for 
then a man would loſe his coſts by ſuch 2 
proceeding, although he had a right to his 
debt, principal, intereſt, and coſts, accord. 
ing to the reſpective priorities ; that was the 
direction of this decree: and there was a 
ſufficient fund according to the then right 
of the plaintiff, to pay all that was due; 
but if this were permitted, after a decree 
vas made, two of theſe defendants might, 
by a colluſion, give a third incumbrancer 
/ more than his debt, and it would be worth 
while to do ſo, in order to exclude another, 


who happened to be a ſecond incumbrancer. 
It would be carrying ſecurities to market Wl 
in that manner, whereby the purchaſer of Bi 


them ſhould not only ſtand in the place of | 
the party ſelling, but would acquire a nev 
equity, which it would be miſchievous to 


1 | allow; and therefore his Lordſhip faid, 

EE  . he never was cleater in opinion than upon 

1 this part of the 1 as to the genen 
1 


5 ave. 575 . And the law i is ; the ſame as to purchaſers 


1 725 EP 5 üincumbrancers WhO are not parties in the 
_— ſuit, but who would come in under the decret; 
EEE or. they muſt come in upon, and ſubmit 

. 125 me: terms. . of that decree, e 0 
3 ws ur . 75 1 805 * $. a F incurnbrancer, ale 
bo RE . Ae) bill | brought, and EIN + firſt decre 
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m tidde, and, in ah after the report, got an 4 Vern. ” 


iſignment of an old judgment and mort- 
page, expecting thereby to. gain a prefer- 
ence to his debt; the court held that, the 


| aſignment' obtained by him being after the 
decree made, he ſhould not profit by it of 
change the order of payment, but ſhould 


come In according to the time of his own 


incumbrance, without regard to the old | 


judgment and mortgage. 


Upon the ſame principle, a ſuit N 


in equity, againſt the land, is ſuch a lis- 
| zendens, as will have the like conſequences 


4s to a ſubſequent purchaſer of a prior title 


to protect himſelf ;- for the  commence- 


ment of a ſuit, in rem, is conſidered, in 


equity, as analogous to the iſſuing out of 
| the original proceſs in à real action, which 


attached upon the land, and bound it; and 
no ſubſequent alienation of the property 


could elude its operation when purſued to 


judgment; for pendente lite nibil innovetur + 
therefore the vendor of lands, pending 4 
ſuit in equity againſt them, can give nod 
ile but what will be ſubject to the iſſue 
thereof; for, the ſuit having attached upon 
the land, the right depends upon the event 
thereof, which will give a titie to him, in 
whoſe favour the decree, is made, that may 
be carried into execution eee "IE all _ 
perſon SE" "wy ſame. ON 902 Rt,” 
06; 202 ene 2 Fine 480 This, 


4 
1* 
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Thus, W J F. having 8 one * 
, and ange keep er his eſtare 


. 1 ed to F. 42 near 5 in tail 
male with remainder over, and gave his 
| lands in Suſſex to his daughter who married 
D.; they, with, C. were ſuppoſed to have 
deſtroyed the will .after the death of the 
teſtator. F. brought his ball againft D. and 
his wife; and, in 1687, obtained a decree 
to hold and enjoy che lands according to the 
will againſt Tomy and all JPEG Under 
them. 5 


e, devide to F. having been 
mortgaged by the teſtator prior to his vill 
to B. for 1004. - N. pending the ſuit, bought 
in B,'s mortgage and purchaſed the equity 
of redemption from O. and his wife. N. 
was ſerved with the former decree, and ap- 
peared, and was examined, and ſet Out his 
title under this mortgage, whereupon ,. 
EE was put to bring his bill to redeem. N. 

buy anſwer, alledgecd chat, although he hai 
„„ ioformed-- before hig purchaſe that i 
was pretended there had been ſuch will 
made, yet, upon enquiry, he had been aflur- 
ed andi ſatisfied that it was deſtroyed by the 
teſtator in bis lfetime. and therefore, he 


8 pays was unjuſt i in 1: decrecing "the lands 10 


be enjoyed 4 to the wit; but, in 


regard he purchaſed pendente bite, and. with 


potice that there was a wilk, the court would 
not admit him to examine the juſtice of 


the former decree, or to try at law whe- 


ther ſuch will was cancelled or deſtroyed 
by the teſtator, but declared he ſhould be 
bound by the former proceedings, and de- 
creed the nen of me LOFT to 
the e | 


But, in caſe of = real purchaſer for 2 
valuable confideration, pendente Re, the 
bag be held OT OEM as 
own title. 5 | * 15 


Thus, where. £1 bill was | brought by $ : 
againft C. to have. the benefit of a decree, 
obtained againft J. for the recovery of 2 
kaſehold eſtate held of the dean and chap- 


ter of Saint Paul's ; C. being a purchaſer of 


ibis eſtatt from L. pendente bee, but, as 
was proved, for the full value, and without 
any notice of Ss claim, or any actual notice 


of the ſuit: for the plaintiff it was inſiſted, 
that this purchaſe made pendente Hite was 


to be conſidered as made under an plied - 


and conſtructive notice; but the court faid, 
that although, where there was a comvey- 


ance: made, pendente lite, without any va- 


 hable . 9 to avoid and elude 
*. decree, it ugh 


be highly diſcount e- 
1 | AY . 


53 


4 dilmiſed. 5 


1 bills in equity, or to get notice of them; 
many ſuch being, after filing, kept in dhe 
Six Clerk's deſk; and that though the court 


. its decrees as much as of judgments at la, 
yet there did not ſeem to be the ſame rex 
fon for obliging people to * notice of the 
| filing of a bill. rae, 


And if a bie or mortgage be made, 
pending a bill, to perpetuate the teſtimony 
of witneſſes to a will of land, the proceed. 


mortgagee, during the ſuit, although he 


nanced: and, though the alienation were 


for ever ſo good a conſideration, the pur. 


chaſe, if made pendente lite, was ne vertheleſ 


to be ſet aſide, yet, where there was a real 
and fair purchaſer, without notice, it was 
4 very hard caſe, eſpecially in a court of 
equity; and, there being ſome defect in 
part of the proof in deraigning the title of 


$. leave to amend, or make any new proof, 
after publication 9 was refuſe, and the bil 


"I'S 


1 . Hats 54 bes celler oblervel, 
— it was a difficult matter to ſearch for 


would oblige all perſons to take notice of 


— r 


ings may be read againſt a purchaſor of 


either e or im plied. 


hath not notic 


an 


| This 15 is founded. upen the neceſiit 


of * Mun th for if depoſitions, taken in 
ſuch 


c 247 I 8 
ſuch a ſuit, could not be read galt a pur- 


chaſer under the heir at law or deviſee, it 


would be in their power to prevent ſuch 
a bill from being of any effect. For in- 
ſtance; ſuppoſe an heir at law (having got 
into the poſſeſſion of an eſtate on the death 
of his anceſtor, and the deviſee, being out 


of poſſeſſion, brought a bill to perpetuate 
teſtimony, and to prove the will), pending. 


the ſuit, made a ſecret conveyance-to ano- 
ther verſon'; ; if the depoſitions taken in the 
cauſe could not be read againſt the perſon 
who claimed under the heir at law, the 
whole object of the ſuit would be defeated. 


The caſe would be juſt the ſame, in re- 
ſpect to its conſequences, if a deviſee, having 
got into poſſeſſion, the heir brought a bill of 
this ſort, and afterwards the deviſee-made a 
| private conveyance : if the heir at law could 
not read the depoſitions which were taken 
in that cauſe. againſt a party claiming under 
him, the bringing the bill would be of no 
manner of effect. - 


Accordingly, in a chil ROK 7 male 
her will, and thereby deviſed all her real and 
perſonal eſtate to C. and V. in truſt, that 
they ſhould ſell the ſame in order to dis- 
charge her debts and legacies; and that the 
ſurplus ſhould be diſtributed into three 
equal ſhares, one ſhare whereof was to go 


Garth v. 


Crawford, 
Barnardiſton 


Rep. 450. 
Sc 


. By name 
of Garth . 
Ward, 
2 Ark. 175. . 
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; to 6 another ae to K. ey a third: to 


7. Soon after the making the will . died, 


leaving G. her heir at law: K. and 2 


papiſts, but C. was a proteſtant. In April 
1736, 7. mortgaged her intereſt in this 


eſtate to . for 108 J. In May 1736, a 


bill was brought by C. K. and 7. againſt 
G. the heir at law, in order to perpetuate 


the teſtimony. of the plaintiffs witneſſes, and 


to prove the will of J. On the 3d of J«- 
nuary 1737, F. purchaſed of 7. her equity 
of redemption in this eſtate for 1000 /. On 
© the 8th of January following, G. put in his 
anſwer to the bill, inſiſting thereby, among 
other things, that K. and 7. were papiſts, 
and conſequently incapable by the ſtatute of 
11 il. 3: to take by the will of . 


1 that wake G. WON ſeveral wit- 


Ps to _ that K. and 7. were papiſts 
A bill, was then brought by G. againf 


2 K. and 7. and, likewiſe againſt JF. in 


order to ſet aſide the will of F. with regard 
to two thirds of her real eſtate, which was 
to be ſold, and the money ariſing from the 
fate to be paid to K. and 7. and like wiſe, 
that K. T. and . might account for the 


1 of thoſe ſhares. | After the anſwem 


to this bill were come in, an order was ob- 


tained, that the depoſitions an, the ſormer 


cauſe might be . in the | preſent one, 


1 5 ſaving 


Y 
t 
{ 


ce By 


wp 


laing juſt exceptions ; but, on offering 
them to be read, it was objected on the part 
| of IP. that they could not be read as againſt. 
him, he being no party to the former ſuit, 
his mortgage being made before the filing 
| of that bill, and his purchaſe of the equity» 
of redemption having deen before the anſwer 
of G came in!!! | 


But the py "DEER! 3 was | of opinion, 
that theſe depoſitions ought to be read; 
and his Lordſhip diſtinguiſhed between the 
| mortgage to W. and his purchaſe of the 
| equity of redemption: for, as to the mort- 
gage, which was ſtated to have been made 
before the filing of that bill, his Lordſhip 
vas of opinion that none of the depoſitions 
| taken in that cauſe could any ways be read 
o affect that; but, with regard to the pur- 
chaſe of the equity of redemption, which 
vas made ſubſequent to the filing the bill, 
they ought to be read; and his Lordſhip 
ſaid, that the anſwer not coming in until 


alter the equity of redemption purchaſed, 


made no difference, for it very often hap- 


pened by the ordinary indulgences which 
vere given to the putting in of anſwers, f 
that an anſwer did not come in to a bill 


until long after it was filed. #746 


1 
AY 
A 


But, in e a bill oct cannot hs ON Rep. 


4 


brought toa Hearing cannot properly create 2 E. 
; ; A 10 Abr. 687. 13. 


t { 


4 \ : 
Searle v. 


Lund, 


2 Vern. 88. 


1 Eq. Abr. 
332. 4 


Hawkins v. 
Taylor et a. 
2 Vern. 29. 


al 
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a bs pendens, ſo as to aſſect a purchaſer, 
claiming under one of the parties, after 
fling of the bill.” n 


And it Goda, hes Aa decree i in a court of 
equity, for money, does not bind a purchaſer 
for a valuable | conſideration, without notice 
thereof, any more than a judgment at law; 
for, though it be a lien upon the eſtate, it 
doth not attach | ne, m_— the land. 


Sed duerfte, 75 


- So; a bill af 2 . will 
not prevent even a party to the ſuit, from 


ſecuring bimſelf, by purchaſing in an * 
E 17 5 prior to bis own. 9 2 


Thus, where Lt the ebenen! in the 
cauſe, baving an incumbrance on the lands 
in queſtion, ſubſequent to the plaintiffs, 


and the bill being againſt him and other in- 


cumbrancers to diſcover their incumbrances 


purchaſed of . who. was a defendant, had 
the firſt incumbrance, and had aſſigned 10 L. 
pendente lite; the queſtion at the hearing 
was, whether the defendant L. who had 
..3.. mortgage... ſubſequent to the plaintiffs 


by ſhould. help himſelf againſt bim by buying 


| n. coſts. YEE] I 


in Ms incumbrance . that was prior to 


both? It was reſolved he might lawfully 


do ſo: and the | plajcnifls-bill-was diſmiſſed 


1 25 'I 1 7 
 Agin, 4 4 Menges, having had. no- S 


as. 4 
tice of incumbrances, and having been ten- . Mar A 


ra 117. f 
dered his money, afterwards-procures a de- 4 / : 
cree to forecloſe, and then purchaſes the 
equity of redemption, ſuch incumbrances 
vill not be affected by the decree, bh 

ur. he made ond. at. 
But, if a mortgage be made, and after: Sedewz - yo 


wards a commiſſion of bankruptcy be taken x You 156. 
out againſt the mortgagor, and the com- I 3 
miſſioners make an aſſignment of the eſtate; ee 
and then money be lent to the mortgagor - 
on a ſecond mortgage, the mortgagee baving 
10 a, notice of the commiſſion, in ſuch 
caſe, although the Puiſne mortgagee” purchaſe 
in_the firſt ſecurity, yet it will not protect 
the mortgage. ſubſequent to the commiſſion 
of hankruptcy. The principal reaſon for 
which, 1 apprehend, is, that, at the time of So Re 
making the ſecond mortgage, the bank- | 
rupt hath no eſtate - upon which it can at- g 
tach; and, conſequently,” cannot convey 
ſuch an intereſt to the mortgagee as he may 
tack to the prior mortgage; for, by the 
alignment, the equity of redemption. is 
actually diveſted out of the bankrupt and 
veſted in the aſſignees by force of the 
| ſtatures, : for the benefit of the : creditors ; | 
and, in this reſpect, the caſe appears to me 


— == 


do fall within one reaſon of the . caſe of 


© Breerton v. Fones, herein it was held that, 1 Eq. c.. 
phers a mortgage was made, and then the 1 3 23. 
| Equity | | 


, 
i? 


a K 252 YT 1 
J = „ albgned to. a thint | 
; — 8 a 1:1 ing th e wore Bot 


rs it n as 3 tha « 

A ſnould be denied the benefit of 

Protecting himſelf; by the purchaſe of + 
Prior incumbrance, after a commiſſion of 
+++ bankruptcy fued out, and before the aſligr- 

5 4 ment of the effecis, as after a decree ;. for 
2 commiſſion of bankruptcy is a publick 20 


15 orf the court, and operates as a decree in re; 
-* | | and, though an ex parte proceeding at firſt, 
| Faet, if it de not afterwards: faper ſeded, 


„„ property of the bankrupt is thereby 
; determined to belong to his creditors in an 
| equal proportion, according to their ſe- 
veral demands; and it differs from an at 
of bankruptcy, which is of ſo ſeeret a na- 


. „that it is impoſſible to de known, and 
bas no viſible operation untl r WED a 
73 „ commiſſion. ” + Se akin 
= 5 nun br 
ED. © A The: two laſt! a. which 1 . dove 
3 = | _ ated, have been generally conceived to 
. 3 turn upon the prineiple,-that a decree and 
_ i a commiſſion” of bankruptcy were of ſuch 
—_ . a natute as all the world were deemed, by 


2 Ver. 477. à court of equity, to have notice of; but, 
in that point of view, it would be difficult 
1 do reconcile them wich the caſes determined 
1 e on/decrees/for or ney, and . on 
2 | | peifonal 


** 
* 
&, 
* 


© ar 
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„ 
perſonal aQtions ; for they. are founded upon eee 
as high authority, are of equal notoriety, -' .;/ + 
| and yet, as hath been ſhewn, have not been a 
deemed aotice to purchalers ; as to thi is pur- | ö 2 
| poſe. = 

In al PR of a plea of a hte or 9 4 
marriage ſettlement, notice muſt be denied, __ Moot, 
though not charged by the bill; and it will © © © 
be fuffictent to deny it, either by the plea SR 
or anſwer,. notwithſtanding . the objection i. — 
that it ought. to be in the plea, ſince al! _—_ 
the defendant has to do, is to prove his 
plea; for he is not to prove a negative, vix. | 
that he had no notice. However, it ſeems WO, 2 


Noice, if changed. muſt be peſuinely Caſon & E. 
denied in the anſwer for, if it be only 2 4. 
evaſively denied, the court will decree a Prec. ch. 
redemption on payment of the money only 2 Vent. 7095. = 
which was s originally lent. n 2 Vez. 40. - 


hut, in general, in a er a 3 Jones. iv 
it is ſufficient denial of notice to ſay, that Thomas, - 
a the time of che purchaſe,; he had no no- 
tice, without faying, or at any time before; 
for, notice before, is notice at the time f . 
the purchaſe, and the party will, in M 
caſe, on its being made appear. that he head 4 
notice before, be liable to be convicted of . - 


an. 


. Ewe F — 
x * ny 
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It is a le of the. court of K lt 
where the plaintiff charges not. only notice 
in general, but alſo ſpecial facts and cir- 
- curnſtanees, that they muſt be denied, as well 
as notice in general. 


If notice be denied 1 the anſwer, and 
proved by one witneſs only, this is not ſuſf- 
cient to decree une and the bill muſt be 
| diſmiſſed. | 


But this rule admits of he Aiftinions 


* 


as, although, where the defendant's anſwer is 
a clear denial of a fact, which is proved only 


by one witnels, the court will not decree 
againſt the anſwer; yet,-where it is not a 


- Pyfurrve denial of the ſame fact, but admits | 
of a difference (as, where it is only 2 


denial with reſpect to the defendant hiraſelf, 


and admits the faft as to amither, which will 


equally aſſect the defendant), the court, on 


the evidence of one undoubted witneſs, 


will decree againſt the anſwer, Thus, where 


one only denies perſonal notice, which is 4 


negative pregnant, that ſtill there may be 
notice to bis agent, which is a fact equally ma- 


1 terial, the anſwer will not be good. 


2 5 if the anos be not ad idem, as if the 
charge be poſitive, and the anſwer only 1 
belief, that not being ſufficient to contradict 
hat is Poſitively pts © the rule d does not 


a FE 


by *: 
* 
* * 4 ® >” 
Wo $2 q , 
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apply. 5 


— 
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And, where there are a great many con- 
curring circumſtances that ſtrengthen and 
| ſupport the depoſition of the witneſs, ſuch 
caſe does not come within the before-men- 
tioned rule; for the oath of a man, with 
circumſtances corroborating it, is better than 


that of a man whole teſtimony is not ſo ſup- 


And if, upon the whole, the evidence is 
not ſufficiently clear whereupon to make a 
decree, it may be ſent to law to be tried 
upon an iſſue, in which the circumſtances 
way be inveſtigated by the jury. But where 


the defendant in expreſs terms negatives the 
illegations of the bill, and the evidence is 
nh one perſon affirming what has been ſo 


negatived,' and there are no corroborating 


circumſtances, then the court will neither 


make a decree, nor ſend it to a trial at law. 


On pleading, that the defendant. is an in- 


2 Atk. 141. 
Walton v. 
2 Atk. 19. 


cumbrancer for a valuable conſideration with- 


| out notice, jit is ſufficient to alledge, that 


the purchaſe of the prior incumbrance was 


made for a valuable conſideration, withour 5 
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OTICE is of tog kinds. Firſt, 20 al 
wennn Do ROE as where a man is party to 4 


: 


eee deed, or has notice of it tegularly ſerved 
ids my him, © b or the like. 2 3 2 


Wildg anole M.. gut the chene of OE] notice muſt be, | 
Laer Sonden upon ſomething certain and circum- 
are 147. ſtaptial: thus, where one came to a vendee, 
eaſe 67. «and ſuid to him, * take heed how ye buy ſuch 
_ land, for A. hath nothing in that, except upon 
Ry Oe truſt to the uſe of B. and another came 
„ the yendee and ſaid to him, “ it wag no 
* as he was informed, for 4. was ſeiſed of this: 
land abſolutely,” by which the vendee 
1 the land; the .queſtion was, whe- 


—_:..- . ther the firſt caveat, given to the vendee 


1 


= 1 were a ſufficient notice of the truſt or not; | 
wle Lord Keeper ſaid, that it was not; for 


=. flying reports were many times fables, and 
& -. ..-  _ not truths; and if this ſhould be admitted 
; * | i 


eee man t might a be landered. 
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. 40% Fe notice, which 1 1 1 
'rhclujion of law (where, y the exerciſe of _ 
common di j bee Without any ener i 
„man cannot but zequirtre 
fad), that he hach notice - 
thereof, although no t proof of notiee 5 


| be exhibited ur pf Ms. Tort 7 OR * a NY | 


Thus, whicre re a copy holder in "fee, Brothers v, | - 
mortgaged to Tx 2 was admitted by B. 2 


the ſte ward of the 1 manor z and aftetwards 4. Rep. 118. - 
male a ſecond mortgage to 1 hg was alſo 2 . 


admitted by B. and then a morifage iro B, 
"who bought in 7. 8. g ſecurity; it was des 

ee), that B. ſhould not poſtpone C.; 1 

uſe it is preſumed; from the mere act o © © = 
mite, that a man of ordinary dilgencs © 
and underſtanding,” being ſteward of the 1 


*x 


know, or- have notice of the. mel moft- „ 


. * 
. | 7.3 
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| Where « purchaſer cannot make aut o titles. » Ch. C. 
bn by deed which leads him to a fat. F- 
material to itz he will not be deemed. a } a 
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purchaſer without notice of that fact, 
vill be preſumed cogniaant thereof; for, . 
e ge that be RY mg _ fy 


ther ity Wh TY M.A: 123 6 N n . l 
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w admitted, muſt 8 
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and if he Nod * iſſue me, 0 N in Nes ay 2 8 


. tail 2 Vern. 662. 
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Th Wk tail male, but ſubjeRt t to o ted legidles « | 
1 500 U. and 1080 099); to the Draper Compatiy ; 
OS a after war ds levied a fine to the uſe 
mn. - bf him and His heitb (on which was five 
BY, \ . Jears non claim), and then granted a rent- 

1 2 © ehitge of 1061: per ahttun to F. and mort- 
| : | paged the [premiſes to. I.; the co art held 
-  *the fine. and non-clairh was no. bar to the 

RY We legatees; 3. for, Z. having po title, but under 


141 


| ; IG | _— the Will, it was pled e . 


— 1 


Sie jou i lers under bind. nts 


"FEES 5+ £ hat. Sol 233 . + FX FRF 


oh IX 


* 


On 5 Asa abe N rohiſets Wt abs taken 
to have notice of the contents of, a ng! or 
will, "if they muſt claim uncler it. e e 


moge da Net d 1601-6997, 

As if 4. makes a conveyance: to B. with 
power of revocation by will, and, after- 
wards, limits other uſes; if B. diſpoſet 
thereof to à purchaſer, 4 ſubſequent”. pur- 
chaſer is intended to have notice: of the 
N 5 revoke; 


as well as of the power to 


* 


e by the conveyztrice \ * tc 
of revocation! ' aha? till. vas £44 35" 
- £1 2. f 3 


1 e 1 o 
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SY oe wt. & bomanh £9..440, Pr. af $7-0f sen 
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Hove * < But in the gat o |; Bovey IR a will 
«Yeu 8 0 5 was not ſuffered to bes ſet up; as preſumptive 
7 5 ira - * notice to deſeat a tranſaction}: by a truſt 
| G z Ch." / * therein contained that had lain dormant for- 
De 55 men; years, after a fine, and where thete 
. was uu 10 prtſime; x it aber trüſts wete | 
59: eee e e WH! 2 e f phintes 
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d. In Yi caſe, B B. wage! me 
4 being in Hilland. and having a ſeparate 
late, 'avont forty years previous to the time 
of filing the bill, made her will in Duich; 

and” thereby deviſed houſes to W. her hu. 
band's ſon by a former wife, and to other 
trülkees, in truſt for ber four daughters and* 


their children, and Juch of their children 4 


ſceuld be alive at the laſt, and afterwards, de- 
cared the truſt of all her eſtäte. thereby 
udiſpoſed of, to be for her and her heirs. wi 


"The 8 e e that n 0 
iſe carried the inheritance of the houſes to 
the daughters, fold ſuch. ipheritancean 1652, 
| for a good and valuable conſideration, and 


diſtributed i money, ariſing from wm Oy "0 


t thew, H i 5 $477 {SEE 


4 was. privy. to this 3 
made no claim; nor pretended any right to 
the houſes; a fine was levied of them, and 
five years afterwards . the truſtee, for 


1 full confi deration, purchaſed ihem back Ys 5 
himſelf and his , heirs, Then 4. 19 i 


taken advice on the will, and conceiving the 
dughters took only an eſtate for life, exhi- 


bited his bill againſt S. who now ſtood in 


tbe place of F. the truſtee, to have an ” 
tution of the truſt, and the lands decreef#t. to 
lim. Two e had . e he 


x 1 20 


Pang: 82 . act 


| 


w 4 K 
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one point 1 was, iat it was im · 
poſſible any one . ſhould come at the land 
without having notice of che truſt, for they 
muſt purchaſe under the will; and all their 
title was by. the will by which the truſt was 
created, and every man that had notice of 
the will, muſt, at his peril, take notice of the 
REP and conſtruction of the law upon 
But the Lord Keeper ſaid, this was an 
1 after one and thirty years poſ- 
ſeſſion, to affect an eſtate with a truſt, not- 
y withſtanding a releaſe and fine, and that, 
| upon à ſuppoſal that B. had made no other 
appointment (as ſhe had power to do by the 
deed), and which, after ſo long a poſſeſſion, - 

: it ought- rather to be preſumed ſhe had 
done; and alſo upon a ſuppoſal,. that | this 
was a true copy of the will. This was only 

5 a tranſlation; the original was loſt; the 
TE difference in point of tranſlation between 
children and ifſue was nice, and the queſtion 
was, who ſhould ſuffer? for the defendant 

| was a purchaſer, and had paid a full conſi- 

x deration, and was here to be affected with a 
notional notice only ; the plaintiff ſtood by 

| all the While and was filent, and, at beſt, 
Yi | paſſive i in the breach of truſt, That, there- 
„ though it was hard to diſmils the bill 

- 83 after two dAecrees for the plaintiff, yet his , 
» © Lordſhip was not ſatisfied he could decree it 
3 1 — and the 15 diſmiſſed. * ag 


* os - f 4 _ wg 
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80, "likewiſe, this rule admits of 1 eee i Vez. 173. ./ 
tion, in the caſe of an alli ignee o of the eſtat = 
of 2 teſtator, under an alignment made 

by the executor ; for he will not, in favour 5 
of creditors or reſiduaty legstees, be pre- 1 
ſumed to have notice of what is contained Eat 
in the will of the deyiſor, F becauſe, Who. = 
ever takes any thing from an executor, A 999 
Aways do it with notice of a will; and 1 
therefore, if this doctrine of the will being, 
notice to the allignee was to prevail, : ; 
perſon would dare to purchaſe, or 5 an 
alignment from an en Beſides, it 


ſhould take. po 1 — to, wake out ei 5 "5 
account, as to the quantum o the debts or 7 
aſſets, when be is_ not intitled to have the 
rouchers for that purpoſe. r P96 


a 1 * 1 47 IF" 


bbs, where” M2 having a mortgage of ped 
3500 J. made his will in 1712, and deviſed. I. — 


Ark. 
all his real and perſonal eſtate, not by his ? Fo _ Xp 


will otherwiſe diſpoſed of, to his executors. = 8 


in truſt, in the firſt place by. charging, 2 Will K 
leꝛling, r Telling theteof, or of any part . i 


thereof, to raiſe money to pay his debts; 3 ib. 130. _ 
and then to di. vide what could e remain, after _ 
| payment: thereof, in i in equal proportions, be. e *. = 

tween his five. hildren, anc / appointed his, * 5 
vife, his" eldeſt fon J. M and another per- 
ſon executors, and died, leaving his widow 
and five children; and, __ payment of 


Us 3 #0 all 


x 


1 x 
2 — hk i i WOES eV 
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all M.'s debts, a 1 ſurplus remaiped to 
ee be div ided. ts 1. having been appointed 
in 1726, receiver of all the rents and pro- 
fits" of the real and perſonal eſtates of E, 
ptocured a deed to be made, to which the 
_ other cxecutors wete parties, reciting, that 
there was due o n the mortgage 90001. and 
mat the ſame was the. proper money of 
E M. and affightng the mortgage and all 
dug thereon" 70 728 his heirs and. alſigns, 
wi a proviſo to be void, if 7 M. faith- 
fully accounted with B. for what he ſhould 
receive from the eſtate of E. 7. Me after. 
Wards Uied inteſtare without accounting 
with: B. and gfeatly indebted' 0 the eſtate 
0¹ E. R= batt was then filed. / the Plain- 
ifs, two of the <hildren of Mt; againſt 
the defendants, the ' repieſentatives bf. E. 
to account for what they had received on 


ET; the mortgage, and to deliver up the, detds 


4349 4 24714 


5 and writings -. relative thereto; and] one 


It 


FA * aA f queſtion was, whether, the plaintiffe, 25 


* 


| 7 1 2 „ 


ie ee 1 legatees of NM. were intitled 10 


% 3 117 7 be relieved againft ..the, aſſignment. of; the; 
"0-0/1. mortgage, aud 10 have an account g or, 


een whether the repreſentatives. of E. were in- 
Fs ro wen to retain the aſſignment? And this 
ey upon, the poi point, whether the aſſignees 
of the. mortgage were to be conſidered as 
having 923 5 of the truſt for che benefit of 


18 111 ounger | ildren?/ - e * Ke held, 


10 * N 1 {.\'s 4433s | Fr EO 8 451 £7.43 on,! 
- L 4 


3 4 


i 
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the wu "point, of EY the Ws in this - 
cae, was nf ſufficient, 1. a nigtng 2 
| where an executo over 2 | Nugent v. F 1 

So, an exeęputor aſſigned, over a Naß 4 . 


motigage term of his teſtator to A. sa Ack. Rt : 

ſatisfaction of a debt due io A. from bim- . 

ſelf; it was objeQted, in fayour of 1 the daugh- Re 
in of the teſtator, ho were cteditors 

under 2 martisge Ktrletens, that the a0. 

hgnee took, this aſſignment with notice that 
it was the teſtamentary aſſets of the teſta⸗ 

But the 8 held the alienation to 

god. 15 aff. 09 3 Tor: Feen ee 7 „„ 
But, if Tick? Lale ee an executor — © 

hath expreſs” notice of a. debt due from the 

teltator ſtill unſatisßed, ane there be 4 

contrivance! between kim a the execut k 
10, defeat à juſt" debt, Tack 7 es will 

be foi t e R 0 


e n e 

Thus, e being abt WAY 1 1 
on band, died poſſeſſed af a great perſonal 4 606 ; 
eltate, and made Me exccutor and deviſes,” nnn, 
who waſted the eſtate; D. buving itt of | 
C's. debt, bought 287 hesſchold Cftate f . 1 
1b diſcounticig.[200;/, due from . 5501.” 8 | 1 
due krofn #7. and by payment of hn NO 
mode) ; on a bill; filed by C:to have "Rt 
faction for, bis debt out of the leafeti6la” 
tate. being part of Es allets, the duef- 
tion? was, whether this was a good ſale to 


mT 


5 Nw bind by. 


- 
FY 


—_. 5 . creditor ? . it was held it was 
3 WE." not, for L was a party conſenting. to, and 
E a devaſtavit. n 5 
5 = © So © where the deviſee of © an eſtate; in 
| = Ea. muſt for peymelit of debts, mortgaged the 


> eſtates to dne of the creditors, with notice; 


* 


= 35 and the queſtion was, whether ſuch, credi- 
=. - tor ſhould" retain it by "way of ſecurity 
__ for his own debt, "Us Well for the old debt, 
"8 d for the money lately adyanced ? The 


34 


: 


4 Chancellor va 01 opinion, that, though 


* 
* * 


1 be general ru e Was, that a purchaſer or 
5 bs mortgagee need, not ſee to the application 
| of the money, where there was. no ſchedule 


Ly 
* 


REES 7 


3 N of the « debts, yet this rule was neyer r carried 
; ER 1 7 1 t it in the power of the de- 


bo 


= Nee in truſt, or of the beir at law, who ja 
8 e Juity ves conlidered a 25. 2 rryſtes, to favour 
_ 4 which would be the gonſe- 
ES quence if this was allowed. Such creditor, 
| 1 26 tochis old debt, could not be! put into a 
fo betzer eondition by taking the "'mortgige, 
N 0 7 «hate come in. pari paſſu, with thereſ 
. | of the. creditors ; for -the eſtate was u ſe- 
1 chrity in the hands of the truſt ee before, and 
uch mortgage only operated to change the 
1 „ eourſe, which the court would not ſuffer the 
of RD truſtee. to do, conſidering the giving pre. 
ſeregee to ode ae as; 2 FRO. which 


18 8 1950 5 — 
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| So, Where there was a charge n 


ov s eſtate for ſecuring a psi ſam; + 
d Afterwards: a 
executor ; it was held i in the Houſe gf Lords; 


on an appeal, that that ſuch ſubſequent mort» 


a, mortgage; made by 


the 


gigee ſhould not prevail againſt the ded 
viſces claiming under the charge. 'Theicaſo . 
Bill er af. 
2 Vern. 44 
Mich. 1703. 
Sc. Brown's 


11g 18 follows; 1 B, hav 


one years 


ving a term for twenty= 
s jn 4 printing- ofßee, made his will 
and thereby charged the fame, together with 


Ty lande, with, payment of his debta and 
3 he then expreſsly deviſed to hit 


villed that, out of the profits thereof, 0m * 


egacies 


Ll 
CgACIES. 


all his right to the priqting-office 


of his lands, his executors fioula,* ; i 

alia, pay the intefeſt of 2008 J to His 5 
ter C. and her- huſband)" And, out of the 
overplus? of 'thiele profits, fhduld raiſe "th 
20001.\ and put it out to "Intereſt; a oY 
made GC. "ſole . executor, until Us" Cog" 15 


J {attained ' tur 


& and then he 4 


pointed both "of them Nee 


wards G 


Caſes 73. 


Sc. Viner, 
vol. 8. p. 427. 
Ca. 13. 462. 
Ca. 17. vol. 


ans all benefit coming therefrom; and 2: p. 270. 


be X 


f Wr 
Aﬀer-, 


G. and C. B. mortgaged the term in 


the printing office to B. for 1900 l. which 
mortgage was afterwards aligned. to H. wh 


adyanced 1800 
was. no vecafion 


that F. h 


91 


7 


* and i it was inſiſted, there 
n to f ſell to pay debts, and 
aying notice of the will, tak 
the eſta ſubjec to the 2000“. But tha 
court © was of opinion, that the executor 


of. A | telkamentary eſtate, had the power 


1 


over 
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Ferrars v. 


7 mother ſoldin- eſtate to C, ar 
* which, purſus | IN 


P ” 
ho 
* 
7 " 
8 þ 
r % 
FE JT 
"* 
we 
\ 
ON © 4 2 
# - 


„ 1 ws 1. 
over it, ſo as to alien or Tell, . lie ſhoul 0 
Judge "neceſſary," and that if "He ſold in 

prejudice of à refiduary or ſpecific” legatet, 

they might have thei: rernedy / "againſt the 
executor,” but not follow the eſtate into the 
hands of 4 purchaſer; and therefore de- 
creed an account to the "plaintiff, of the 
rents and profits, and chat he fhoufd enjoy 


1; the» printing- office, and the defendante 


redeem, or be forecloſed; but this decree, 
25 ta ſo much ef it c tendedd to the pic 


dice of the appellants, wis afterwatds re 
Peau tad am appeal to the Hoe of 
Eads. © oy; ice ano > "Nis 


ö 4 '$ - 
301 7 1801 2 jo 100 art * 44% 5 


„Ik 2 deedh by which a; prior charge s 
made upon an eltate,, be.delivered, among 
other, papers relating to che title thereef, to 
an intended | purchaſer, he Will be taken to 
have notice Ihe prior incumbrance i it 
being "neceflacily prelumed, that ſo ma- 


terial a cirghmſtance,, could, pot 'eſcape - his 


notice, or, if it, did, it aut de through groe 


ac begegne 0 os * bas * 4 45 bys 


4 


e ple be bene fu s 


#4 


— 


their morti Hage. nad been = on 5 
pluintift-'s father for life,” part on the e | 
fer her 1 5 aindef of 1 


T8 7] e 7 
the conveyance was made by deed and. fine.” 

4 upon | bis. purchaſe, took. in 2 mortgages £ 

term, which was prior to the ſettlement, 9 
entered. and afterwards ſold the eſtate tõ H. 

ind . It appearing, by the prodfs inthe 
cauſe, : that C. the firſt purchaſer, bad no- | - 
ice of abe ſettlemens, and that the famey | 
amongſt other writings; were delivered: bt 
him: the court . decreed; that C. ſhouldi 
account for the conſideration · money, for 

which he ſold the eſtate, with intereſt from 

the dec eaſe of the plaintiffb fath er and * wy | 
mother therebut, diſcounting what was due "> io 

on the mortgage made prior to che ſettle⸗ . 1 5 


2 22 * 
n 1 LT. Si 14 1465 1655 IU! TI» $45 5 21 9 i # 
0 ; N : a 


all 261-254 2992110! a 8 et bs .\ 
had if "+ dots poviatbens, upon the face Ws: Ferrers . 
dfluch ſectlernent, whether it be voluntary;! . Verd. 384. 
or. on articles before marriage, and, in con- 
leque nee, Whethe to be gonſidered:as bind- 
ing. againſt. creditors or not, that will not 
alter. the caſe i for the purchaſer, hating: 
notice of. the deed. muſt, at his peril, pur- 
chaſe, and neee $006 


' 
"ur, ig the "lat 107 2855 15 


"the bill vas. 772 | 


F DN 4 Dick! 
milled as to H. and, 7. why o were mac 9 de 
99901 4 144 


ſendants,. | 33 1975 leaded, that I 1 = 
were purchaſers without notice 5y apd the ae = 


4 291 60 R * 


RE) not. being able do prove, 157 poi . 
them, there: e 0 foundati 


b e 
7 Sk *+y * nth 191 1 Rae N 1 85 7 5. 
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e why to 
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Gen eee to this rule. of edi 
ſo ſtrict, that, although there be no poſitive 
notice contained in a deed, yet if there be 
words therein, from which the exiſtence 
of a prior incumbrance muſt neceſſarily be 
implied, it will * RR 00 ed a 


1 ; 4, 
| puichaſer./ 4 e 1 9272 2 21 BE Tx $3: 9 Y 1 
ws K 1 V * e : . 
* 7 £ 


die 22 | 9210 405 1 


Thus Where A. \ creditor by judgment, i 

1698, for 6001. came to an account. "with 
the . conuſor in the year. 1797», and ſettled 
the remainder due upon the judgment, at 
420 l. and took a mortgage in fee for that 


"my « goal title without, 


'-— | ſom; -as «collateral; ſecurity 10 the judg- 
—75 ment, and one S. an attorney, in 1716, too 


% 
bh OY 


am aſſignment of this mortgage, in *which 
there was a: recital; ht gol ibe confider- 
tion;of ibe affignment, was then the Full ö b 
of ube eſtate. S. was likewiſe in poſſeſſſon 
of another mortgage made in 1686, upon the 
ſame eſtate, as was ſulgect to the judgment 
in 1698, and the. Mortgage in = 7p it was 

4 reſolved” 8. would Wache be allow, 9, al 


| intetinediare” lee " berwen 15 

years 1088, and 16953 and yet t the, ;mort- 
_ gage in 1707 ſhould have relation back . 
the judgwent IG; and by conſolidating 


them OR, ſhould intitle S. to receive 
| the 


"wy aa r nw = 


the ſum due upon that judgment, prior to 

creditors after the year 1698; but, as to 

money reported due fince the mortgage in 75 
170), it ſhould be paid only in priority to 5 85 4 
creditors ſubſequent to 1700. One ground 1 
of which deciſion was, that the words in A 
the recital of the aſſignment of the mortgage : 
in 1716, viz. that gol. the conſideration 5 4 
money, was the full worth of the eſtate at 
that lime, naturally implied, that there were 

intermediate incumbrances, and therefore, 

to give S. the advantage of tacking —_—_ 
mortgages, would be contrary to his- own 

intention z for, at the time he took the aſ- 7 F 
fgnment of this puiſue incumbrance, be mult =o = © 
know the eſtate was worth no more from the | = 
fen words of the recital, F 


1 7 656 ; - — * 


But a "FEI font POR in which 2 
prior incumbrance is recited, being in the 
bands of @ family, is not ſufficient evidence 
of notice to affect them, if th claim under 
4 ſettlement, which might be made by an 
parent owner, without looking into the 
deeds; for in ſuch caſe ſomething further . 9 
val be wenn, 3 . WIE \ by 4 


| So, where e -— bas ER gd Wickel 4 | 
on; apd the father ſettled an eſtate on him- Fauſſer, _ 
lf y 115 then to his We for * ä 85 AAA 
nage; wb which Cle; the wite 5 | 


* 


5 


if 


Kelal *. 


Bennet, 
I Ark. EY 


ances," and in part by his own admiſſion; 


but, as to the wife and ſon; there was no 


proof, but from theſe deeds being in the 
hands of the family, which was held not (uf- 


ficjent to affect them with notice, becauſe 


ſueh ſettlement might have been made by 
an apparent owner NS N 5 25 Hen 
been looked into. N l IG 


And whatever is ſufficient 70 put the part 


| charged with. notice upon an enquiry, , is 

good notice in equity: thus, where infants, 
intitled to an eſtate, found 2 perſon in poſ- 
ſeſſion thereof when, and received rent of 
him for ten years after, they came of age: 


_ that was held to be «ſufficient notice of 2 
| leaſe made by their guardians, and a ground 


from whehce to · conclude that they had 
ratified'it; for, finding a perſon upon their 


eſtate, was. Apt an to Gere them _ in- 


quiry.- . * . I * 1 * 
” . # _— 


z 
1 F 9 
* 


So, where 3 claims — * 2 
conveyanee made by a remainder man, 
where there is an eſtate tail prior to the 
eſtate of him under whom he purchaſed, it 
bent on bim ſee if that eſtate be 


Hem 5 for, if it be 1 , he will be conſidered 
a - 


haable wiſh feng wirhout notice. No- 


ice of a Prior charge was proved againſt. 
the father, by recitals on his own convey- 


Fa 2 
as. having notice. thereof... And OP ll + © 04 
not bea ſufficient. denial for the, purchaſer 14 , 
to plead, that at the time, of the purchaſe, Sx ee 4 | 
the vender made affidavit that tenant in n * 
tail was dead without iſſue, and therefore © P Fo 1 : 7 
that he is a purchaſer without. notice ; for bete 1 
tis, is a denial, only of the knowledge .of 3 a 
there being a tenant in ofſe not of -knowledgs — 
of his title, Which a n e ” 


ks, notice. of. en 


"But if; from gy A title to ſands. . want - 
deduced by t the rf! vender, that will not be Ca. 3 
tin, If ſüch eſtate be not paid. for, t 1 
affect A ſubſequent purchaſer for a valuable. | fr 12 
conſideration ' with” notice thereof; for that | WW. 
does not thew that it was. not paid for, or or 


lad i to an e ba it was $16 for . e 7 | 
er not. 8 . Fs . TR 7 


« a Sane a paper « which is ee 2 Vez. 488. _ A 


conftruQtive notice of a prior mcumbrance, 3 4 
be found in the cuſtody of any one, it wil! 4 
be no objection to the charge of notice, that e | 


t does not appear when it came there; for 
if perſon admits, or à deed be proved to 
be in his cuſtody,” whether as repreſentative' | 3 
of another or otherwiſe; it will be incum- J 
bent upon bim toſhew when it came there, 5 1 


for it is e for the: __ aa 
hey „ 


" ws Þ ts * EP * 1 


; 


4 A 
* % A 
z a. i% 
1 8 - x > 
. 4 * . : 1 + \ | 
- . . . j « a 


=. | . 171 1 a 
| „ © Notice to 4 man's ſcrivener, - ' dttotney 


agent, or woo is en notice ro [the 
party himſelf, * | 


| Maddox v. * And therefote, where · AM. ſuffered a teco- 


5 . very of an eſtate in 4. and then ſettled 


Vards a tenement in . of which he had 
he reverſion after an eſtate for life, deſcend- 


2 3 Gn ES * for life, he ſuffered, a recovery of it, and 
"erred - deviſed it to his younger. ſon i in, fee. Then 
5 1 mortgaged it, together with 200 J. that 
| he had a power to charge on the ſettled eſtate, 

i for ſecuring. 2001, which he borrowed, 
5 and then he died. The mortgagee applied 
88 to the elder ſon ſor the money, who at 
firſt diſputed the payment, but afterwards 

ſubmitted thereto, upon the mortgagec't 

3 aſſigning to him the tenement ſo charged, 
> dat he might ſtand in the mortgager's 


* 


upon his covenanting to indemnify him fot 
. making this aſſignment, he having heard of 

' the pounger ſon's title. The eldeſt fon then 
mortgaged: the tenement to B. who had 
advanced ihe money to pay off the former 


5 mortgage. It was ſworn, that B. “s agent 


8 bn. preſent at the ecution of the afſign- 


: *. 
n ; $ { 


8 2b. Ca. 110. Aer e, e . el Abaty | 


; all his lands in A. upon His family; after- | 


ing to him in tail by the death of the tenant 


Place to Which the mortgagee agreed, 


1. 273 4 2 
ment, when the indemnity was. inſiſted 15 
upon; and the agent depoſed, that the 
deeds were laid before counſel, who ede 5 
ohjecdions about the Plaintiff's title. The 
aſignment itſelf was ſtrong evidence of no- 
ice, for it had not the face of an aſſignment 
to a perſon having the equity of. redemption, 
but was made ſabject to the equity of re- 
demption; and was plainly meant to keep 
the mortgage on foot, if any other perſon 
| had the equity of redemption, as'the cove. 
nant to indemnify. alſo ſuppoſed. One 2 Ver. 485. 
queſtion was, whether the laſt. mortgagee 
had not notice of the youngeſt ſon's title? 
And the court held, here was ſuch evidence 
of general notice, either to the party himſelf 
1 10. bis a rent, t to take care, as made it nes 
tellary: for him to inquire. into the titie, 
which not having done, he mut take the 


eee dls 5% His wel. ly ba 


$6, where Z "mortgaged nis n TING of * Brochertons: 
57 ang his. heirs, for ſecuring 30061:; 5 2e gie | 
fierwards G. the father of the” plaintiff's, © en "t 
lent E. 2800 Van, by deed, ceiling ut. 3d «a8 _7- 
mortgage, h e 90 Sel, that Aker the 4000 IR. 
and weg fe | „the eſtate "Th6uld ſtand {omnieg! 1 
charged 0 be ſecurity: for G8 if thoney. 2 
M. was 9 ts his 4d A rerwatds' H. 
one of the ack; ndants; 1515 . 5 und 
a a eee From E. an Oe Fre 
Wa (20TH 1 e bee ä 


oa 


7 0 
N } 4 
* 


| wana ee nee, for both parties, nor 18 
et” it \ Dratriah,: on - whoſe Tecommendation of 


x gs 125 the : Agent v Was employed.” * For, where 


TY e 
3 _ v. 


0 Ne. 


eve, 


at the chop of WW. and * eriyenets, who 


| lenders... The queſtiqa was, whether B 
: | ſhould be paid next after 2 or whether H 


Piger of times. for notice to the agent was 


ia that lent laſt, muſt « r ve laſt, having 


from | 
har b ger ,Eenpral d mY a 2 Ps wi 
3 this, 222 


ho an 3 the 4001 and in 
like manner, for © and ſeveral other de- 
ſendants. Alt the ſecurities wee tranſacted 


were wieneſſes, engoſſec the writings, and 
were in the nature of agents to all the ſeveral 


and the others ſhould be prelerred, becauſe 
they had got a declaration both from E. and 
We ho, by that means, became a truſtee 
or them. alter his own money paid? And 

it ** decreed, f that B. ſhould be paid next 
to H. and ſo on, as the mortgagecs Bd in 


notice. 2 he : party, « and conſequenth, 


— 


FE 


bone of zyhar was before lent... dies vic 
And the law will be the ſame, though 


N that t the agent, who. made 
Supe erth ment, was not employed 
HET Whey, ar attorgey bor, her intended 

40 king. xhat | he, 1 5 Prepare 
les, 1 having a con 


314% + 15 


| | I v | * 
ber, lytband's 1 oct 


ſe, it open t 
er agent, althou gh per 


roof of notice to 
4 5 | boa 


x - © i 


I” = 2 


[21 


pnal notice was denied; it was objefted, 


that notice to her huſband's attorney or 
agent would not affect her; but it was held, 


thar ſhe had ſufficiently admitted that be 


was agent or attorney for ber, by her con- N 


ſenting to his preparing articles, from a con- 


fdence in her huſband; and that it was no 


matter what ground ſhe went u pon, or upon 
whoſe recommendation or advice, it being 


the ſame thing to the plaintiffs; for it would 


be very inconvenient and miſehievous 10 
take into conſideration from wbence an 


agency aroſe, Nor was it material, that the : 
buſband alſo employed him, there being 


{everal cafes where, in marriage ſettlemepts, 
the ſame counſel or attorney was employed 


on both fi des,” who would be both affected 8 


IF Si. 


with notice to him, it nes Fe fame. to A 


perſon having a an equity. . 1 


5 'M 
* "T7 8 * 
3 14 2040; . 44 bs L is 


I one verdbaſts in ebam f. nber 
perſon, without any authority from him ſo 


to do, and he not having notice of this 


intention, yet. if he afterwards agree, 10 it, 


Wp the former in r 1 


- Thus ey UN 1699s lent A 7 7.2001. 
pon a ſurrender of copybold nde, but 


negleted, to get the ſurrender, preſented at 
the next court day as he ought. to have 
done, for want of which- the. ſurrender was 
wid, according to the cuſtom of the manor. 


* * 0 


8 * 


Moore et af, 
2 Vern. 


_ 
* 4 


* * * A 4 - 
IC” 
* * po g 
0 


. 276 's " 
10 17029! B agreed with . to Purchaf: 
the mortgaged premiſes ſor 4001. and too 


2 ſurrender in the name of A. who after. 


wards conſented to became che Purchaſer, 
- and paid the. money. It uas proved, that B, 


- whilſt he was treating with M. had notice of 


5 other former incumbtance, and therefore de- 


ran 
A 270014 


od 1179 I 


2 we 1H 1 97 
$8.53 67 
0 die u 


n vw VT 


82 64 10 
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clined to purchaſe in his own name, and 
took the ſurrender in the name of M. and 


procured him to become n purchaſer, that 


B. might be paid a debt, which . owed 


2 im out of . r 


4 TE 71 N *y IE} 


* On a. bill filed by the executor of 6. M 
7 "pleaded himſelf t to be a purchaſer. without 
notice of the. plaintiff 's demand ; and that 
his ſurrender was preſented, and he admit- 


I ted tepant, without notice of G.'s ſurrender, 
which was kept in his pocket, and not pre 


| ſented till long after his purchaſe, ſurrender, 

admittahce, and payment of his conſiders 
tion money. But it was adjudged at the 
Rolls, that notice to . was ſufficient to 
affect AA for, though he did not empſoj 
B. to purchaſe for him, or kneweany ching 
of it until after B. had agreed and taken 
the ſurrender in his name, yet he, by ap 
"provi ing g of it after wards, Ku" made B. his 
25 11 ug A. "wiv*decreed to pay 


the 4000 and interelt, * to Turrender to 


ay Þ 
TY 75 1 3-3 


"the! executor of 'G 


E 71 145 59 4 16 Ni BI, +21 4s 81 FUE 1999. By 


4 > 
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I 
But, examining a title on one tranſaction, 
in the ordinary coutſe of buſineſs, which 
cannot be ſuppaſed to make any impreſſion, 
as 10 any future event, Will not operate as 
conſtructive notice to an agent in general, 
E counſel, or attorney, to affect his client 


for, an agent 
mber 


bulinets at a diſtant period; 
or counſel cannot be ſuppoſed to rer 


every particular circumſtance, contaihed in 


deeds or __ _ come e under his _ 
ual ee oe BE n 2 


Thus, where lands were 8 by 2 on 
bis marriage in 1734», which he mort- 


raged- among others in 17 36, to I. who 


bad no notice of the ſettlement, and K. 


vas employed as agent in making both the 


ſeuſement and the mortgage. One queſtion 
was, whether I. ſhould. be conſidered. as 
having notice of the ſettlement, R. having 
ted as agent on both occaſions ? And the 
court held, that affecting a 
notice of the title of another, b 
his agent's. having notice 


it, had not 


been carried ſo far, as to affect the principal, ' 
| unleſs where | the agent had it, at the time 
of his tranſaQtion with him ; and that, as 
he notice which the attorney had of the 


ſttlemevr, in this caſe, was two years before 
the mortgage, the man could not be 
affected by it 1 5 


cited 


'erſon with 
reaſon of | 


Caſe of Lord 
Fa (cotbtidge, 


a2 
369. Ibid. | 
370. Sc. pony 
Fitzgib. 211. 
Warwick v. 


Warwick, | 
;- 3 Atk. 299. 
on a./: ubſequent tranſaction, and in another | 


Steed 2. 
Whitaker, | 
Barnard ' 220. 


299 : 4 2 1 i 
4 FEY | 11 bath dot been ſettled whether, ain 
25S 33 one employs an attorney or counſel, and, 
4 5 for want of diſpatch, takes the matter after 
WM 5 > wards out of his hands, and gives it to an- 
—_— other, agent to finiſh, and the firſt agent 
bo. += -  gcknowledges notice, but no proof of notice 
= * of a prior incpmbrance can be had againf 
the ſubſequent agent, notice to the firſt agent 
man bind the party bjoſelf. . : 


-"IHhis 1 as ebe that; in the ca 
WE the client ſhould be bound; for the 
_ _ firſt agent is ſtated to have a] upon the 
—_— * buſineſs, the laſt agent to have finiſhed it; 
=_. and the law preſumes, that 'whateyer i 

1 : known to the agent is likewiſe known to the 
= --** +  prindpal; therefore, as the client muſt be 

3 8 conſidered, in law, as taking the buſinels 

.  _ ourof the hands of the former agent, ui 
all the information the former agent hal 

| thereupon, the client "muſt conſequently be 

D Conſidered, either as having loft that knov- 
| - - ledge on the transfer to the laſt agent, which 
| Would be abſard, or, as delivering the mat- 
| ter -over to him ſubjeQ thereto; any other 

; "FORM _ ponfleiſhion would open à door to grett 
© + 7”, fraud berweenafirſt agent and bis client; 
| hs bor then the latter, on diſcovery that the 2 
former had notice, might remove any im- 
pediment ariſing from notice to his fir 
agent, by taking the buſineſs out of his 
pontoon and | giving it to anew agent. © 


5 18 4,4 «2 


* 


— 


But 


% 


It a} 


But the we might be more doubtful, if 
the firſt agent, by any accident, had given, 
up the buſineſs, without entering ber eu pon; 
for it would be carrying, this doctrine of 
notice very far indeed. to lay, that he mere 


dep-ſiting the papers in an, agent 's hands, 


with a view to employ him, and taking them I 


| away before” inſpected, ſhould be notice to 
the client of a faQ, of which, the agent, 


had he inſpected them, would have found | 5 


himſelf having notice. Sed quere.. | | 
And though counfel, &c. concerned for 


IP . 


one of the parties may, if he pleaſes, demur 


'to being examined as a witneſs, yet, if he 
conſents, the court will not refuſe reading 
his depoſition, for the right to object is Þis 
privilege, not that of his client. 1 


+iſtax if he aich of that, of ki a conn- 
gell is called upon to give evidence, be made to 
him before ſuch time as he is retained, he is 
not intitledto thisprivilege, Low wy be ſworn. 
a an eſtate be ſettled upon truſt for raiſieg 


a ſpecific fum, and afterwards. a mortgage 
de made thereof to s mortgagee, with notice 


Styles 449. 


of that truſt, ancl then a ſubſequent mort- 


gage. be made: iq one who hath notice of the 


prior morigage, but hot of the antecedent 
truſt of which the ſirſt mortgagee had notice, 


: Te: that 


Op? 


eee morigagee e ſohjeck to 


1 Vez. 63. 
Cornberb. 
467. 
Waldron v. 
Ward, 


— 


. £84: = 


Cuts v. Pick- 
ering, 
1 Vent. 197. 


4 


* 


0 Vom ſarsfied. 
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| that demand ; for he, having n notice of the 


firſt mortgage which is prior to his, but po- 


ſterior to the truſt, muſt conſequently take, 


ſubject to the firſt mortgage; and being ſab- 
ject to that, muſt be ſubject q every thing 


That was ſubject to. This may be proved, 
by conſidering the. right and order © of re- 


demption ir in the court; as for example, the 
ceftui que truſt. of the truſt-eſtate, having 
prior incumbrance, may compel the firſt 
mortgagee to Sec, him; which if done, 


the former | will have a right i in both capaci- 


ties to compel. the laſt. mortgagee or thoſe 


. claiming the. benefit of that mortgage, to 
redeem him or be forecloſed, which muſt he 
to redeem him as to both; fot a court of 
equity will not take from the 'meſue mort- 
gagee the legal eſtate, which he will have 
got from the we, ron: his TO be 


1. 


* 


Naties. M's an act wy bankruptey will. not 
| be preſumed againſt a puiſne mortgagee, who 
| lends his money after the act of bankruptcy 


\ 


"committed, to take from him the benefit of 


an eigne incumbrance purchaſed in; For 
though, at law, the alignment to the 


aſſignees hath relation back to the time of the 


ac of bankruptcy committed, and the eon. 
ſtruction of ſtatutes be the ſame in equity 2s 


at law, yet-it would be too hard to extend 2 
penal law, in a court of . 2 to | to the pre 


4 


Judice 


EE 


jule 67 the mortgagee. Beſides, als a 
ſtatute is to be carried into execution, "in 
qquity, the rule, bat a: pu rehaſer for a valuable 
onfider ation without notice ſhall not be depriv- 
ed of any advantage, which will enable him 
to defend himſelf, will be applied, as well 
in caſes arifing under an act of patliament, 
10 in thoſe eee at common Ta: PLD 


. 1 


Thus, hw 7. Gander att 8 


Collett v. 
Deſols & 


of ſome parts of his eſtate, theſe mortgages Ward, 


— by neſne aſſignments beca 

ed in W. and carried with them the legal 
eſtate.. F. then became a baokrupr, but, 
belore the allignment of -'T.'s effects to the 
aſſignees, V. obtained a releaſe of the equity 


af redemption. from T. for a. valuable conſi- 


detation; on a ſuit b&ught. by the aſſignees 
:gainſt M. to ſet aſide theſe conveyances, it 
was held, that a purchaſer: for a valuable 
conſideration without notice of the bank 
ruptey, could not. cm Io e within 
N Jac. . ee. FO Et 200 


And, if 2 mortgagee 1 a-betreyticle 
or right to the legal eſtate, although it be 
not conveyed to him, yet he may protect 
himſelf thereby, 000 an act of nnn, 


me veſt- C. temp. 
Talbot 65. 


80, where E. B. on May it, 1701, was Wilker v. 


arreſted” at the ſuit of one S. for a juſt debt 


2 


ua 


Bodington, 


2 Vern. 599. 


F 700, ſecured by bond; he, for delay, ſup. 204: 


* 


* 


* 
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ded it was for money. won at Play, and 
bei out the plaintiff. above fix months 
Which, although he afterwards. paid the 
| debt and. many thouſand pounds to others, 


and appeared publicly on the exchange, 


was adjudged an act of bankruptcy by the 
ſtatute of fas, I. Afterwards, in 3717, H. . 
on the marriage of the defendant, his ſor, 
made a ſettlement, by which, after reciting, 
that he had on his own marriage ſettled 


nud, on truſtees, in truſt; to ſecure 2000/, 


to his wife if ſhe ſurvived; H. B. with tht 
priuity of ile truſtees, ubo were parties 10 it, 
aſſigned all his eſtate, right, title, and in- 
tereſt to the wife's relations for the benefit of 
H. B. for life, and of his wife for life, &c. 
The plaintiff . was the aſſignee under 
ſtatute of bankruptey taken out againſt z. 
ſubſequent to the ſettlement. The queſtion 
was, -whether a court of equity would decree 
- the iruſtees of the firſt ſettlement, to aſſign 
the term to the plaintiff, or (ſuffer it to reſ 
in them, to protect the ſettlement? 


For the defendants-it was inſiſted, ih 
they being purchaſert without notice of the 


bankruptcy, equity ought) not to impeach 


their title, if they could defend themſelues 
at law; and that, although they had not the 
legal eſtate in them, yet the truſtees of the 
/ firſt ſettlement, | in whom the legal eſtate 
: was, . * 8 to _w laſt ſettlement, 


'S 8 WHY 


„ 

were become” their truſtees. And it was fo 
held by the Chancellor, who ſaid, he took 
it to be the rule in equity, that where a man 


not he annoyed in equity, not only where he 


better title, or right, to call for the legal 


eſtate than another ; and. therefore by | 


| 0d the bill, | bs 


A mortgagee may tack a TY to an RY 
incumbrance, notyithſtanding an interme- 


diate judgment at law; for though of re- 


| cord, it will not affect him, without he be 
proved to have had expreſs notice thereof, 
before he lent his | one. DEE 


Thus, where the babe FIVE 4 0 
ment and a mortgage, exhſbited his bill 
2ainft the mortgagor, and conuſee of a 
ſtatute by the tmortgagor, to have a diſoo- 
very of what was due on the ſtatute, that 
being precedent to the plaintiffs 's ſecurities, 
and, Upon payment, to have the fame ſet 
ide; the conuſee pleaded, that, after the 
extent, the accounts had been ſtated between 
him and the conuſor, and an abſolute con- 


4 


aſſigning | the remainder to the conuſor ; 


was a purchaſer withour notice, he ſhould 


had @ prior legal eſtate, but where he had a 


yeyance of part of the extended lands had 
been made to him in conſideration of his re- 


Churchill V. 


Grove, 
1 Ca. Ch. 35. 
Sc. Nelſon 
89, Et vid. 
Greſwold v. 
Marſham, 
2 Ch. Ca. 
170. 


FA © nt ſo he Was a purchaſer for a va- | 
| wuable 


x Ca. Ch. Is. 
Sc. _ 
$89. Et vi 
Greſwold v. 


Marſham, 
2 Ch. Ca. 


9 


9 
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* wet) ws 
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luable conſideration, 5 without notice. 5 4 


plaietif's. . 


in t was inſiſted, on behalf of 12 plaintiff, 


that his judgment being of record, the de- 


; fendant was bound to take notice thereof, at 


his peril, and that, in this caſe, the defend 
ant ought not to protect his pretended ſubſe- 
quent purchaſe, by his precedent ſtatute, 
but that he ought, upon payment of the 
. to vom e to the plaintiff. 


- This: was ſtrongly ka by the defend- 
 ant' s counſel, who argued, that though Judg- 
ments. were of record, and a purchaſer Was 
bound to take notice of them at law; yet, 
in equity, where the conuſee of a judgment 
comes to be helped to extend his judgment 
"againſt a purchaſer, he muſt prove exprel 


notice of the judgment in the purchaſor, 


or elſe ſhall never be relieved againſt him; 


and upon this point the plea was allowed. 


but, i in the laſt caſe, the term, 60 expreb 


notice, muſt be underſlood, as uſed in op- 


poſition to conſtructive notice ariſing from 


the act being of record; z for 1 apprehend, 


what ſhali, or ſhall not, be conſidered ; as evi- 
dence of notice of a judgment, _independent 
of the record, is open to the opinion of the 


court, and reſts, either i in poſitive Proof « of 
ors 9 | the 


Tf 


— 
* 


78 "285 | | 
the expreſs fact of notice, or in implication 
from other facts provecl, irreconcileable 
with. want of notice of the exiſtence of the 
ſact, notice of which is charged. And, con- 


ſequently, that if there be any circumſtances 5 


in the caſe, from whence it may reaſonably 
be concluded, that the puiſue incumbrancer 
had notice of à judgment ſtanding out at 

the time of Mr his! firſt moriey, the 


| court will not ſuffer him to protect hiniſelf 2 75 


by getting in prior charge on the land, 
although no Expreſs hotice be proved. high 


; WIL? wt 


| If» there. 'be 3 ec 20 3 


> * Mo F? "i. b- ks iss e Ot) w# * i * 


hing i in a regiſtered county, each of them 


afterwards the mortgagee eigne, having the 

legal eſtate, 
to the mortgagor,/ the regiſtry of the inter- 
-mediate incumbrances will not-be-conſt 


lues notice of tlie to him, to take 8 


adyancesa further ſum ot money 


him 9 — himſelf wes his 


legal title)? 
now 2H gf 5 e Aa $44" 5 

Thus, nb A lent. money. on ng the 
ans g being duly tegiſtered, and alier⸗ 
ds. B. lent. money. on mortgage on. the 
f F' Ft ſecurity,” and his Mortgage was alſo re- 


1544 r 165 e * „ 3 
* wt 


4 
— 


Bedford v. 


Backhouſe, 
1 E. Ca. Abr. 
615. 12. 


giſtered, and then d. advanced a ſarther ſam | 


on the ſame, lands Without notige'« of” the e- 
cond. mortgage 3 it was held, by Lord Chan. 


wt "ING * e & the ſecond "xt 


Ne 131 6 * mortgage 
| | | 


\ 


\ 


e 

mortgage was not e notice tothe 
"Beſt mortgagee before his advancement of 
"I tze latter ſums; for thoughthe ſtatute avoig. 
©  eddecds not regiſtered, as/agginſt purchaſe, 
© 43, Phat 25 ene e effic 125 We that 


2 Aictrn 381 ** Aa 97 


Wrrign e enſe, wie advance 


Hudſon et al. fool, on a mortgage in Tarkſbire, and reg reg 
2 E.Ca. Abr. ſterediit; aſterwards K. jent a ſaw, of money 
_ and took a judgment for j jt, which was allo 
C regiſtered; then . adyanced a further ſum, 
> but without any expreſs notice of the judg 
; ment: it vas argued, on a bill brought by 
* to ſoecloſe, that K. ought to redeem, on 
paying the feſt mortgage; for that, where 
ſuch regiſters prevailed, every incumbrancer 
mould de ſatisfied: according to the | priority 
oe bis zegiſter ach that the regiſteriog X. 
Bs Judgrnent was conftrudtive notice to M. ſuf 
1 gecient io deprire hiau vf the common bene- 
| "i AA edurt of equity,” vwherchy a firſt mort- 
gagee, without notice, was to hold till al 
ce ſubſequent incumbtances due to him were 
426% | diſcharged.” % But! it Was reſolved; that theſe 
95 ſtatutes voided" only prior charges not re- 
f giſtered, "but did not give Jubftquent convey- 
| ances regiſtered. any” 
| 2 0 WOE: "tehiRtered; 1 than they had 
Nh Him \ notice, when he advanced 
TOE might have 
ſearched 


# 133 30 


4 to 1885 
his money 3 for, 


further force againſt 


bat to have affeeded , A. ought 


6 {WO PO en, 2 
tarched the regiſter, | et he was not Vound 455 
90 10 do. e Seas the math Socke tg 
12 01 7 HATE DIL. 4633] 400 2308716 
This e af the epi at; = 
appears to me confonant to the general prin- 1 4 
ciples of law and equity; for, if the ſecond = 3 
mortgagee had uſed due diligence, he might | 
have informed” himmſelf by the regiſter, Wo 
ru the prior mortgagee, and by ſerving an 2 
ityal notice upon him, effectually ſecured by 94 
himſelf againſt any further loan: and there | 
fore-this cafe falls within the common rule, 
that where, of two perſons equally innocent, "= 
or equally blameable, one muſt ſuffer, the - 
us mall be left with im on hem it isn 
fallen. The ſecond morigagee having no 5 7 
nore claim to equity than the firſt, the 5 
former will be left / in poſſeſſion of the bene 
ft the law 1 of Ne . 
by the legal eſtate. 


« dae (lbſequent! origagee, — Cowper's, 
tice of a prior mortgage not-regiſtered, | will Rep. 712. 
dot gain a priority by regiſteringʒ becauſe 
ſuen conduct 1s; conſidered, +in equity, as | "3 1 
raudulenty aut the perty hath that notice 5 
which the act of . intended he „ 1 
Wand bars. gr ein 0 Pan ee eee 


Aa. oY 4 9 41 4 11 * 3 4 
w St FH; Fe Dein -£3253-% CY | 


i ere. hes mrad bia fed Le Neve v. 
viſe; and, on the martiege, a" leaſehold f Voz gs C. 
Aan lr r father, was Supra, 274. 1 


99D o0ovenanted, 45 All. 


4 * 
1 ; 5 « . . 4 
2 \ 6 
F ” 
* 4 * 
wy . 
* 9 : 1 


r and ber perſonal eſtate, to be ſettled on tru. 


Strange 654. tees, in truſt, for V. for life, then for his 
intended wife for life, remainder to the iſſue 

8 the body of M. by his wife, in ſuch man. 

ber as he, by deed or will, ſhould appoint, 
me mürtiage was had and a ſettlement 
mmuade, id purſuance of the articles: the wiſe 
0 had iſſue, and died. In 1743. N. married 4 
Llecond wWife, but, previous thereto, entered 
8 into articles with her truſtees for ſettling the 
xery ſame eſtate on himſelf for liſe, then on 

her for u jointure, remainder to the iſſue of 

that marriage; and a ſettlement was made 

purſuant thereto. The eſtate Was ſubject to 

1 the ſtatute 77 Queen : Aune, cap 20. which 


and ſottlement were never regiſtered ;-th} 
=  YTecond eee N i ee this ofa 
as abloknte owner thereof. ee 


2 kbs bill was a children of 

N „ to have the benefit of the 
ſettlement made on them, and, in order there- 
to, to have the ſubſequent articles and you 
ment n though regiſtered: | 


+ : 211 ATI 1 WISCAGH LET 1 Jag 5411 71 wy 


The ground of this application, Was, that 

the agent, who made the laſt ſettlement, bad 

>| notice bf the frſt. And, hoßee to the agent 
1 11 been fully made out, the prineipal 
12 8 Ehkther it would affect the 
TO On * 


Be: 


Ft wid. covenauted, in 1 f the marriage 


requires tegiſtry. The firſt marriage articles 


F 250 ] 

ifendant' 5 purchaſe, and oblige the court 
to poſtpone the ſecond articles, and ſettle- 
ment to the firſt, notwithſtanding ti the Ke, lf 


? 


ring a0? By Ihe aft 


And the court determined; it 8 for 


the intent of the act was to ſecure ſubſe- 


quent purchaſers and mortgagees againſt- 
prior ſecret conveyances, by letting a ſub- 
ſequent purchaſer, bling regiſtered, pre- 
vai againſt a prior ſecret conveyance of 


which he had no notice; but if he had 
notice of a prior conveyance; which was 


reſted property, that was no! ſecret convey- 
nee. The ſtatute did not ſay, that the ſub- 
ſequent purchaſer ſhould not be affected by 
my equity whatſoever; therefore, though the 
manifeſt operation of it was to veſt the legal 
ate according to the prior regiſtering, yet 
it vas left open to all equity for there was 
vo danger to the ſubſequent purchaſer, who 
might refuſe, if ah "_ notice of the Det 
poll conveyance.” 


75 
ir 


8 (3 10 
And, this decide mas de in the 
Houſe of Lords, upon an appeal, in the caſe 
of- Lord Forbes v. Deniſon, which aroſe in 
age 5 Ln r ISA Ten e 


” ? : 
But 4 th "BEE 2 1 a & ' r 
N = x + 7 44 F. 5430 14 if * * 


bt tough apparet ud, ar, * and Ws 


4 notice are held to be a proper 


nd of e in eee ſig 
0 


the 


1 


Recited in 
laſt caſe. 

1 Vez. 67. 
2 Brown's 


Cbancery in breaking in upon this a of par- 
liament. And therefore, where a mortgage: 


tradicted by one witneſs only, who ſwore, that, 


the mortgagee admitted that it was true he 
knew of the judgment, but that he knew, 


and what were acts of parliament for, un- 
Jeſs they were effectually obſerved?” Lord 
 Hardwicke ſaid, that, undoubtedly, this was 


_ witne(s againſt the anſwer of the defendant, 


| fuer, and was contrary to a poſitive act of 


| Aa Fil as 10 this parte of the 
FO 1 = 7 Fi 


* 
8 Þ 
> . , 2 5 3 


N 


the preceding ones; ſuſpicios of notice, end 
a ffrong. ſuſpicion, was held by Lord Hardwicke 
not to be ſufficient to Juſtify the Court of 


of lands in Middleſex, ſwore in his anſwer, 
that, to bis belief, he did not know of a judg- 
ment which had not been regiſtered, until 
after his mortgage executed; this was con- 


on a converſation at which ſhe was preſent, 


at the ſame time, that it was not regiſtered, 


- material evidence, but then it was only on: 


and the evidence amounted merely to a de- 
fendant's confeſſion in oontradiction to his an- 


ebe made to prevent any temptation 
to peyury from contrariety of evidence. His 
' Lordſhip, therefore, diſmiſſed. the plaintiff's 
caſe.” 18. ! 5 od 


1 hw: not Fan ith any caſe: wherein it 
bath been determined, that a puiſne mort- 
gagee, where there are ſeveral inctmbrances 

ee ſhall! protect himſelf, 'by pur- 


5 in "an «ag incumbrance, which 
WY | —q * brings 


— 


— 


: X 


an Ao coco 


1 a } 


brings nich! it the legal eſtate ; but that caſe 
ſeems tc to fall within the ſame reaſon a as the 


it 


t 


It is pars from the preamble of the 2 


and zd Ann. c. 4. that the object of the 2 


giſlature, in that ſtatute (which laid the 


foundation. of the ſubſequent regiſteri ng. 
aQs), was to enable mortgagors to give | 


ſuch ſatisfactory ſecurity to monied men, as 
would induce them to advance their money, 
on landed ſecurity, to perſons in trade, which 
t was thought would tend to the national 


| « 11d eur . ici ge 2 31 


The Fr WO "Y 40 due to 
elſect this purpoſe, was to ſecure them 


gainſt prior claims, by eſtabliſhing a regi- . 


fler, where all incu mbrances that affected 
be eſtate might be ſeen; and by giving ſech- 
rities regiſtered, though poſterior in date, A 
priority: but it Was no neceffary to alter 


the law, as to the priority amongſt i incum- 5 
brances' regiſtered; for, if a mortgagee” ne- 
gects ſearching the regiſtry, he ceaſes | to be 


in object of legal favour. And, if he ſearches, 


and. notwithſtanding . there be an, incum- . E, 
brance- prior to his, lends his money, he takes 
he equitable eſtate only, with notice, and, 
having voluntarily accepted it, of courſe be- 


| comes , to the incidents and continpgen- 
Pe 8 1 cies 


* 


N 5 T 292 - 
" I des to 3 that kind wo feontity i is, in i 
: | + $35, bt Mei s 02 18215 
nature, expoſed.” „ 


1 u ue conflruQion of the at eee 
RI ms, to. be, "that it has leſt mortgagees. 
A 25 FE incumbrances are regiſtered, in the 
L fame, fivation; a5 tO > each other, as they were 


85 O * 11 1 


previous 10. theſe ſtatutes, In which calc, the 
| puiſne te mortgapec, having. purchaſed i in the 


' : : 


firſt incumbrance, would haye been intitled 


mee 


to 1 1 he having the, beſt title in lan, 
7291 175 equity ar the. ; meſne mortgagee. 


0 9" * is an infalliable rule, that a mortgagee 


* 


Earle, 
» Ver 450. pay z in g. court, of equity, protect himſelf 


= Perrats. from diſcovery. of his ticle-deeds if he denies 
1 Ballard. * #4) if f 1 iff bri kill 
a. 13. hole. Fo, if 4 plaintif ings his 
1 aj 135- ig rede em ever & Rrongly, be is not intitled 
Þ 1 I Vern. 2). 10 die nee * . ; 
Þ N 
me ) 


3 & + here t there 1 is To 94 A 5:44 raiſe the mort- 
3 | 0 8788-5 NC | 1 7 nad 18 a Hrſt. principle; and not 
1 1 10 He af argued, and od. e dei of 
= _- 1 5 : = notice "oo. "ik 944 17 . 10 inn 85 5 ſ\- ia 15 
abb, Ws u here the” SAL bin wen a 
1 £q. Ca. iet let — har to the de- 
A. 33% ++ fegdant by . on the rund tat the de 

fendant de no real purenaletz or, if ue were, 


Nn Fefiaſe7 die had norjor tha 
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| 03 

he eſtate | was ſubject to 2 truſt. for the 
panuff, and [hat a teaſe in the defendant's 
cuſtody mentioned i it. The defendant ſwore 
' himſelf a purchaſer: without notice of any 
uſt, and that the teaſe mentioned no fuch 
rſt. The” plaintiff replied. © The defend - 


ant proved his purchaſe, and the plaintiff 75 


proved no notice upon him. But, at the hear- 

ing, it was inſiſted, that he ought to produce 
the leaſe to fhew there was no mention of 
the truſt ; beſides, the anſwer being replied 
to, it was faid, he was bound to prove it, 
which he could not do, without ſhew ing 
the deed; for he took upon himſelf to judge 
what deed would amount to notice, and 
yhat would not, which he ought not to do. 


For, implied notice being as ſtrong as expreſs | 


notice, if the leaſe mentioned only the date 
and par ties of another deed, wwbich mentimed a 


ft, it was deemed an implied notice, | 
which the defendant might not know; and, 


lherefore, the court ought to ſee i it, ho they 
might K's 1g of . 75 55 


— 
9. a * an +» 


* that being a purchaſer, 1 the rule 
of the court he was not obliged to produce 
this leaſe, or ſhew his title; that this was 
an attempt i io alter that rule, by a fide-wind, 5 
and that it was as caly to fay in a bill, it vas 
in ſome of the deeds, as in any one in Parti- 
war; and then he muſt expoſe them all, 
'U's 0 which. 


Han V. | 
Arkinſon, 
1 Eq. Ca. 


Abr. 333, 4. 


% 


Barker, 
he . 2 June 1671. 
- Cited 2 Vern. of ſettlement was produced and ſeen by the 


I Abr. purchaſer, who lent the money, notwithſtand- 
„ being adviſed that the tenant for life, 


1 
which would be of dangerous conſequence to 
"IO: 9 8 


Hall v. It was replied, * ic the deed a were not 


— | 1 then if one had a mortgage with a 


Abr. 333, 4 proviſo of redemption, yet if the mortgagee 


was hardy enough to ſwear it an abſolute 
3 2 and ee had no counter- 
E * he muſt loſe his eſtate. 


3 . 


bid. Phe Maſterof the Rolls thought, that as 


this caſe was, the deed ought to be pro- 
duced ; but the Lord Keeper held otherwiſe, 
"Ginn, it was a ſide-wind to make a pur- 
chaſer expoſe his title, which his Lordſhip 
would not do, unleſs the plaintiff bad mad: 
fone prof, tending to falſify 1 the anſwer, t to 
Induce bim to it. | | 


Bedmpton 80 ESL tenant for ifs, . to 
his firſt ſon, morigaged for 15001. the deed 


not having then any ſon born, could deſtroy 

Te contingent remainders. And though, in 
- - truth, there was a fon born five days before 

the lending of the money, yet the mortgagee 
having no notice thereof, and having got the 

5 deed of ſettlement, the court would not re- 

1 eye ud bim p Fe him to pro- 
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portgage, is to be raiſed by ſale of the eſtate 
mortgaged, and dhe purchaſe cannot be 


completed without production of the title 


deeds, I ſhould apprehend, that on the mort- 
gigor, or or thoſe intereſted in the ſale, entering 
into an agreement to take no undue * 


age thereof, the court would order then as: 5 


Eh coining, 
Thus, upon a 4 that W IF 


vas made at a price greatly under its value, R 


the court ordered, that the defendant in the 


ſuit ſhould anſwer what, and how much he 
pid, provided the plaintiff conſented to take 


no advantage of the diſcovery at law. 


F A. purchaſes an eftate, with notice of 
an incumbrance, or that it is redeemable, 


and then ſells to B. who has no notice, who Er vid. allo ,_ | 


iſterwards ſells to C. who has notice, by this 
the notice to A. the firſt. purchaſer, will not 
be revived ; for, if it were fo, an innocent 
purchaſer, without notice, might be forced 
to keep his eſtate; he could not ſell, and 


vould be accountable for all the profits re- 


cived ab initio. But the intereſt muſt be 
the fame in every Os + or "the 1 
does not apply. 


Where mortgagee, FER notice of a 
men mortgage, Joined with the mort- 
* 55 4 


But in caſes where money, to pay; off 4a 


agus, | 
187. 


** 


Harrifon v. 
Forth, 
Prec. Ch. 51. 


Lowther v. 
Carleton, 


Dae 5. 


Haincourt, 
Pre. Ch. 30. 


to a ſtranger, it 
that the money received, by 
either, for the purchaſe, ſhould fink ſo much 


of the morrgage-money: 


24 4 * " 0" „ 1 * * — þ x 


5 


chaſer. bor a. valuable conſideration 
. ſhall hold, or take place, againſt a prior vo- 
ment, though he hath expreſs 
notice thereof, at the time of his purchaſe; 
ſuch voluntary ſettlement being made void, 
1 t 1 with or without votre, 
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\REAT 88 were Sxmngrly, entertain- r 
ed, when a mortgage was made upon . —— = 


condition, that if the mortgagor, at a certa n 
lime, paid a certain ſum to the mortgage, 
lis heirs, executors,, or adminiſtrators, then . 
the mortgagor ſhould re-enter, and the da ..= 
paſſed without payment, and the mortgagee > _ 4 
lied, whether the money ſhould be paid to vo 
the heir or executor of the mortgagee. And 114 8 | 
adiſtin tion was taken between caſes, where | Abr. FIN 
there appeared to be a bond for payment of Pl. 1, 2, 3. 
1 Ch. Ca. 88. 
the money, and the condition of the redemp-. ,ch Cc. 
tion was upon payment to the executors 18797. 
without naming the heir; and thoſe where | 
the mortgage was in fee, and there was 5 
either bond nor "covenant for payment, or Tiuy s. 
yhere the condition of redemption was; upon 1 Rep. En. a 
peyment to tlie heit or executor, or heirs and 163 35 - 
aligns of the mortgagee, and there was: „ 1 
deliciency of aſfets to pay creditors. For in N 1 
the lauer caſes, ehe money was decreed io. 


13 


* 


I 
the heir, in the former to the executor be- 
cauſe, upon theſe eircumſfances, the court 
determined whether the mortgagee meant to 
change the nature of his property, from per- 
fonal into real. But, ſince courts of equity 
have conſidered contracts on mortgages az 
merely perſonal, it hath been ſettled other- 
wiſe; and nowitis a rule, in all cafes, that 
the mortgage-money ſhall be deemed part of 
the perſonal eſtate and belong to the execu- 
tor or adminiſtrator, unkſ5 an intention be 
declafed by the mortgagee, or it Appears 
evidently, from his conduct, that it ſhould 
not be fo conſidered ; as if he forecloſe or ob- 
tain a feleaſe of the equity of TR, 
0 and get hos) Aga ry ec 


Thus whaw: C. lent B. 800 “ upon 2 a 
mortgage by leaſe and releaſe, and it was | 
| agreed, by a ſeparate indenture, that if B. 
is. ſhould, during his life, pay C. his heirs, exe- 
cutors, adminiſtrators, or aſſigns, 30 l. by 
 ball-yealy payments, at -Lady-day and Mc 
chaelmas; and if the heirs of C. ſhould, 
within ſix months after his death, pay to . 
his heirs, executors, adminiſtrators, and 
r the ſaid ſum of go I iben, the leaſe 

and releaſe. to ceaſe and be void: F. died, 
Ne other aſſets, and, default having 
been made in payment, and the premiſes be- 


1 „ ing thereby forfeit: N the mortgaged lande 
RS : VO is. his ſon. On a * e 
| for 


3 # 


99] 
far redemption, the principal queſtion was, 
whether the mortgage-money ſhould be paid 
to the heir, or to the perſonal repreſentative? 
And it was decreed that it ſhould be paid to 
the latter; beeauſe the reaſon of the com- 
non law, in theſe caſes, ought to be follow- 
ed, in equity, as nearly as might be. And, 
at common law, if conditions, or defeazances 
of mortgages,” were ſo penned as to make no 
mention either of heirs or executors, the 
money ought to be paid to the executors 
for it came out of the perſonal eſtate, and, 
therefore, ought to return thither again; it 
being equitable, that the ſutisfactivn ſbould ac- 
rue to that fund which ſuſtained ibe loſs. But 
where the defeazance appointed the money 
o be paid to the "heirs or executors, di, 
juntively, if the mortgagor paid the money 
preciſely at the day, he might elect to pay 
it to either of them; for that would have 
been a performanceof the condition, which 
Was all he had to do. But, when the pre- 
eiſe day was paſſed and the mortgage for- 
feited, all election was gone in law; for, 
in law, there was no redemption. And 
when the caſe was reduced to an equity of 
| redemption, it would be perfectly againſt. 
equity to revive the election of the mort- 
gagor; becaule. that would only tend to a 
delay of the payment of the money as long 
as he pleaſed,” and end in compoſitions to 
obey IJ t into * hand ar ticks od 
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n ſuch caſes, without a ſuit in equity. And 


| heir or executor, was gone and forfeited in 


| 3 the common law, ought to give it 


cgquity, the principal right of the mortgagee 


o w 


y, vas a truſtee to reſtott it hen the money 
"00" paid * * hand; and the beit 
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n Wa dn 1 
boa de court, would de to place 
an ry power therein, which would 
as: the inconvenience. of the ſubject : 
fince no man could ſafely pay the money, 


| Ray _ _ n to be a min 
0 me as nean a5 might be to- the rule 
and reaſon of ihe common law; and as 
the lam always gave the money to the exe- 
cutor, where no perſon. was named, or 
where the election to pay, either to the 


h (in- which latter caſe, it was the fame as 
If neither heir or executor had been named 
in the condition); ſo equity, following the 


to the executor. For, in natural Juſtice and 


was to his money, and. his night to the land 
was only as a depoſit or pledge for jt ; there 
fore, the money ought to be paid to the pro- 
per hand that the mortgagee. bad appointed 
receiver of it; which was his executor. - And 
then the heir, who was only 2 truſtee to 
keep the pledge, ought to deliver it back to 
2 mortgagor ; for, though the heit bad the 
uſe and benefit of the land, until tedeemed, 
yet he had it only as a pledge ; conſequent- 


bimſell, 
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teceive the money, being purely perſonal. 
Nor was it hard that the. heir ſhould part 


with che ſand, without having the money 
that came in lieu of i it, becauſe the money | 
| ms originally parted with. from the perſonal 
eſtate, aud would have immediately com 
into the hands of the executor, had it net 

been placed out on real ſecurity, and the 


3 to teceive a ſum of money, the pay- 


ment of Which was. a. perſonal, duty inde- 
pendent of the condition of the mortgage 


ren 


= ought always to be certain, not va- 


' ney, if there 


1 


reaſon i it was not material, t "at. there want- 
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el the Hircutnſtance of a perſonal covenant 


1 i 28 119 aL 50 
from/ The f moftgagor to pay the money ; 35 for i 


80 


though the caſe of the adminiſtrator of the 5 
mottgagee would have been ſtronger with it. 


without it. In this 
caſe, a diſtinction Was 7 between a 


wortgages ähd an abſolute conveyance with © 
| <collareraf" agreement to recdfifey upon te 


payment 


yet it was ſtrong enough 


F inet, though be was. proper | to o keep ths 
pedge,, being land, vet v Was not proper to 


bie upon circumſtances. Therefore it 
in not material; in this caſe, that the per- 
| ſonal repteſentative had afſets' without! this . 
money, for 'aflets or not aſſets Wah not the 
| meaſure of juſtice to executor or adminiſtra- 
bez but ſetbed only as a pretence is favou¹ 
| the heir, ho either ought to Have the mo 
r no aſſets, ot duglit not to 
| have j it, although there. were. For che ſame 
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payment of te * FIR and the 
court faid, that all mortgages ought to be 
looked upon as part of the perſonal eſtate, 

unless the mortgagor, in his life-time, or by 

bai laſt will, did otherwiſe declare and dil 


1 11 


poſe 0 of the fame. n 
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f Werner Att. Sb, where a mortgage was made in kts 

2 Vent. 348. and'deſee ded to the heir at law of the mort- 

FEuagee, which: heir at la had been paid the 

money ten years before application made for 

ern k. by the: perſonal repreſentative'of the mort- 

95 | © gogee;: on the latter exhibiting his 398 
CT | decree for i it, dut without intereſt.” 


FAY # 85 LS, uy at it : 9 "I; bs * 
a 5 a 


Sir Thomas wb if. 'the magma, ln joe, Lone 
—_—_— nenen that the mortgagor ſhall: * the 

e ae to the mortgagee, his heirs; .execu 
tors, . adminiſtrators,” or aſſigns; and 
mortgagee die before enen fo i 
ed, in conſequence of which, the : morigggor 
has his elefion to pay the mongy, to the 
ate eee, meer $11 „ 


OS 
4 F 


And ik there be ſeveral. execu lte, any © or 
either of them mays. before probate of the 
will as well as after, 5 as give a goo 
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Jncon mortgage. « Thus, —_ mortgagee 2 Ca. Ch. 

in fee, after deviſing ſeveral legacies, gave rn * 

1004, to his ,executor, expreſoly willing, that be 41% 
ball not be paid until after bis debts. and ater "it, OY 
| lepacies were diſcharged; it was argued,, i in fa- e. 20. 9. 3 
vour of the heir at law, that i it was. a neceſ- e 
fay | implication ; that: the executor ſhould —@ 4 
have no more than the 100 l.; for it was the | 
fame. as if be had expreſsly deviſed the One RES .2 
out of the reſidue of his eſtate, after bis „ 


and legacies paid; from which it might „ * . 
frongly infer red, he meant no more ** 1 
that lum, and not the whole reſidue. But 18 1 


n nn Wenn n 


And, if the r doth not tedeem, Ellis v. 
e eee ee * 
where the mortgage was forfeited; the heir 2 Ch. Ca. 59. 

in poſſeſſion by deſcent, no want of *affets, Canning » 2 

und dhe mortgagor. did, not offer to redeem ; 298. , pan 
the heir of the mortgagee was decreed to 

convey the lands to his adminiſtrator; for as 

be money, being part of the perſonal eſtate, | i 
8 2 gone to Aim, 80 MN me | | 


te court decreed a aunt tho heir. 
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5 N Aa wongzge was Ade” af: a Tabor v. = J 
copytield? by a kurrender” thereof to fc who Vs 367 = 
was admitted tenant, and died in. 1690, Sc. 1 Eg. 1 


| Abr. 328. 
leaving T. her ſon "a heir and executor ; . 


7. entered and was alſo adinitted,' Ar Nofwanty; | . 
99 0 by his willy but without any ſur- OT” 5 
10 N rt 2 D ii Tak Th Fs ve 91 Tower a 0 . 
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,-M S Ahe ule e bite; it to & 
n 'who was” alſo adminiſtrator a4 Bonis nou to 


"> db : N Pi then G. Exhibited his pill againſt K. who 
„ 2.0 was "heir at law both t 6 U and 7. and who 


© "ehimed'this'as a real eſtate, it having been 
EO t long fince forfeited, two deſcents having 
2 deen caſt, more being due thereupon than 
„ value of the elate,” the martgagor by 
| . _ anſyer having refuſed” fo redeem and (ub- 
_mitred to be forecloſed,” and the "deviſe by 
"X48 the plaintiff” being, void, at law, for 
+ , "wantofa ſurrender fo the uſe of the will. 
But it was; decreed to the plaintiff, as ad- 
miniſtrator "Ze Bonis non to B; and the de- 
S Fan tang oree was affirmed upon appeal, there be- 
Sees rd 5 Angrno forecloſure nor releaſe, of the equi 
£223.40) » eb nee 
5 ah; _ e 6d ns et e — er b. f 


2 Vern. 193. Although a gs eerie 


= being forfeited; relesſes to the heir of the 


© mortgagee: in fee, yet the adminiſtrator ſhall 


©, -hiavethe benefit of that ſtate, evei'thongh 


. there be no debts. Aod ſo it it in caſe a 


; 24 org Ee. mortgagor. be forecloſed, or that the tmort- 
r MRS of: ſo ancient a i date, as in the ordi 


even nary. courſe. of che court t, it be not .redeem- 
nk EO able; Fer, m caſe the mer ggg fe be not anal 


2 : rp 99 in Phon, it os 8, old upon 46, be per 
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Tuer, Aud, where there wa huſband. and ute, 
Crane, * and dhe wife, having a Moriggge” ! in fee of 
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. . died leaving Aue, which iſſue. 
was admitted and died, and then the huſ- 
band, as adminiſtrator to his wife, claimed 


ine to the copyhold, being a mortgage, 74 


and ſo part of his wife's perſonal eſtate : it 
was decreed to him againſt the heir ar lows 
hough the latter had been admitted. g 


80, a mortgage of an 3 20 a 1 7 ths - 


citizen of London, hath been held to be part i Vern. 4 


of his, perſonal eſtate, and divided accord- 


ing to the cuſtom. . ff 


— CE 


But, if the poſſeſſor « the ele « 1 5 


tends himſelf to hold it in fee, his intereſt 
vill not. be conſidered as perſonal, 0 — K 
tis evident intention. As, if a mortgaged 
eſtate be ſold: by the mortgagee, to a third 
perſon, who means to realize, but is de- 
ceived in his purchaſe ; the money paid by 


bim will, on repayment, go as the cſtate _ 


would have done. For, in this caſe, the 
intention of the vendee is to alter the nature 
of his property, and to inveſt his perſonal | 
tate in the purchaſe of land; and there- 
fore the court will conſider it at land, hen, 


by an bg 15 AL ki. 


be Cultenrocks. c. - 2042-4 


"Thus, where : a wortgagee | = fee 9 "Corn v. Wes 
Illes, | 
1 Vern. 22 


ind, alter ſeven, years enjoyment, | fold. the 


lads abſolutely to w 4 S. and his bei ! the | 


court derte. that t the eſtate ſhould not be 
. 5 booked 
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at 
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bf L S. ſo as to make it part of his perſonil 
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eſtate, but ſhould be deemed real n 


. 5 kor the, benefit of his heit. ES $1 
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Martin er . if it ; appears to be the 3 intention of the 
Weſton v. 

ts, . mortgagee, . that the mortgage ſhould paſs, 
= Barr. 969. 2 ke as * Nan che ee vil 


2 2 * 1 a * : 3 
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. 8 —.—— hi * 9 having "RD 
t mortgages, * and among the reſt, a men- 
15. gage in fee of lands in Rogeviſedbis mort 
ages to his two daughters, their executors 
and adminiltrators, and his lands in V. 
upon which he had entered upon forfeiture 
5 of the vortgage, to them and their heirs. 
AL one of che "daughters, dying without 
diu, een huſband and adminiſtrator 
1 claimed a moiety of the lands in F. as paſt 
bf his wife's perſonal eſtate, it being a moi 
5 "gage not forecloſed, or the equity of redemp- 
75 80 tion releaſed. But it was, held, that, a 
\- _  -though/it was a mortgage, 38 between: the 
mortgagor and mortgage, yet the teſtator's 
Fra intent bs, that it ſnould paſs to his daugh- 
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tor to bis wife, -ought not to have any 11 
thereaf, as perſonal eſtate. IE 


15 


"Upon, the. ſame principle, 9 money 
ſecured by a mortgage (to which the exe 
cutor was legally intitled), was articled to 
be laid out in land, and ſettled on the ifſue 
of the marriage, it was by Hale, Chief Juſtice, 
on a ſpecial verdiet, ids to be bound 
by : the articles. | . 


1 


I two perſons advance a fin of money 2 Vez. 258. 


on mortgage, and take the mortgage to 

| themſelves jointly, without inſerting in the 
deed the words 10 be equally drvided between © 
them, and one of them dies; when the 
money comes to be paid, the ſurvivor ſhall - 
not have the whole, but the repreſentative 121 
of him that is. dead ſhall haye a proportion, 

| becauſe, from the nature of the tranſaction, 5 
the court preſumes this to be the intention | 


GAS _- 9 3 


of the parties. aan a: 5 
Thus, where V. and S., lent 2000 J. to Petty | 
ard, 


S. on mortgage ; 14501. whereof was the i Ch. Rep. 
money of S., and 5501. ., the reſidue, the 58. | 
money of N.; and it appeared, by a note 
under both their ſignatures, that the 14501. 
was delivered by S. to N. and that, if the 
mortgage was paid off, then the . 
with intereſt thereon, was to be re-dellvered 
into the hands of . for hs uſes of his with >= 
| X Sc. Ater- e 


"Afterwards, and: TW" he ts of redemp- 
tion, S. made his will, reciting the above 
memotandum, and diſpoſed of bis ſhare 
thereby. The lands were redeemed on the 
day, and the whole money and intereſt paid 
to F S. being dead, and he Claiming i it by 
ſutviyorſhip. But, on a bill exhibited by 
his executor, the court was clearly of opi- 
nien, that by equity, there ought to be no 
ſurvivorſhip in a caſe of this nature; and 
that the note, under the hands of both the 
parties, and the will of S. ſhewed plainly | 
that there ere, a.truſt between them, cht, Ml 
each of them was to have his 


Fs 


nts 


we two. — * . mortgagets, 

oh forecloſe © the. - mortgagor,' the mortgaged 0 

v7 eſtate ſhall be divided between them, becauſe 
1 their intent is preſumed to have been, that it il c 
100 be avidet P 
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JY he” f Ghia lau Waste woman Cruiſe on 
could 455 by joining with her Huſband Fines 188 


in any, deed. or conveyance” wHatſover, bar 
herſelf of that portiotivf her huſband's real 
property, | "which: the law hath provided for 


her ſupport in eaſe "he ſutvives Mm. And Plowd. 373- 
y held, "that à married! woman 1 Rep: 93, 


td not bar herſelf of her right to dome wid. ( 
but the lib. 2. c. 3. 


Ty 133. 


it was former] 


by joining her huſband” im a fe; but 
cale is now altered i in that reſpect, as it hath 
been long ſettled that, if 4 huſband and 
ife join in levying a fine of the huſband's / 
ſtate; the Wife is thereby barred from 
claiming her dower oi” of the lands which 
are comprehended in the fine. "Becauſe ſhe 
having ide in theſe. lands in her own 
ght, her joining her huſband in a fibe, 
could be for no other purpoſe, but to bar 
herſelf of her dower 3, but a fine levied ak 
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: ode 358. 4. 


$ 3 ot ſelf of her right to dower, fo that ſhe can 


3 it is no bar of dower), a and ſhe Joins, her bu: 


a6; 5 | Gs | "with 


* 


x tft 4 3 "x woman may allo dar Verfetr of her join- 
ture, by Joining her huſband in levying a 
fine of it, provided it be made purſuant to 
the ſtatute, 27th Hen. 8. and be a good bar 
of dower;. becauſe the wife, by accepting 
uch a Jointure before marriage, barred her- 


claim nothing after her huſband's death, but 
ber jointure, which ſhe herſelf concurred 
* deſtroying. But, if a jointure be (ettled 
9 ** on a woman: after marriage (in which caſe 


band in lexying 'A fine of it, this will not 

PER nd. prevent the wife from! claiming. dower out 
of any other lands, whereof her huſband 
5 0 wy 7g ” was ſeiſed during the .coverture ; becauſe 
the jointure being no bar of dower, the viſe 

Hg py 14 her election on her huſband's death, 


1. 5 either to accept of. the Jointure, or to claim | 

her dower. And therefore Sir Edvard Cie | 

ö ſays, that «Gas levied of her jointure be. 

3 fore her time of election, is n no bar to her | 

| * of LING wats when, her time e 0 | 


Sed quer. et ; ey if 2 tithes whutin join d he buen 
vid. Cruiſe ina fine, it will bar her of any particular in- 
8 8 "9 Fo. [tereſt ſhe bath in lands comprehended ihete- 

ia, as well as from nag dower or 2 
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" ointure £ out of thoſe 9 i Harl 


, Gecdtich „ Thus, where a man, on- his Wllviage, 
. entered into a bond for 6001. to a truſtee, 
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"Y warrant. l attorney to confeſs judg- Pre. Ch. 335 — 
on, to be defeazable on 'thepays e 
ment of 8501 to his wife, if -the-ſhould fur-- = gig 15 
tire him, and the wife after wards joined: Gi. Rep. = 
the huſband in a fine of all his lands: it was Eq. 8. 
ſolved, that the fine not only bound | 
the wife from claiming” dower out of the 5 
wide, but d<ftroyed her iptereſi in dhe hdg. 
ment. Alid the Lord Keeper decreed, tbat _ 
the. wife ſhould ' procure ſatisfaction to de 5  _ 
acknowledged on the N n . e 
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And te may, by e 'a Bees MM 
, dfohnely-ber herſelf of her dower or Joins 1 7 1 
ture 3 fo may ſhe thereby charge. or inrum- | 1 
ber her intereſt therein. 117 A Os 
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Bot in "ſuch caſe, lere i mee Dias, [ 
wreed that' ſhe ſhould have the redemption hon, * _ 
of the mortgage; in regard the wife, in con- 3 
fidence of this agreement, had levied: the . 1 1 
fue, ard thereby barred her eee | = 
bulband and wife being both living, d 21 
court dec eed, "that after the rn | 1 
ceaſe, the wife, in caſe e ſhould happen ä 


0 \ ſurvive my foe enjoy hoy dower., "ER 1 
ee a 

But the "Huſbund- Kivings i in ws . ibid. wt 4 5 | 
ee the eſtate twice more un Cs '.- 


igreement was held fraudulent agel e pps | 1 5 
ſubſequent mortgagees, 0 far as it ihtitikd A 


be wife to the bc egflich of eber, 3 
10 . "HP . fr *374 * ONT 2 TY, „ OD wha : Y 
FFF mid Om Le oy _ 
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ps ns OY a+ bs mortgagees preſſes MY: 
that the decree might only be, that ſhe t 
SQ 155 Fs - ſhould enjoy her dower notwithſtanding, the 7 
ige, the court thought it; unreaſonable to 


| if | —_ ... the wife to her-writ.of-dower,- becauſe j 
they might convey away-the eſtate, and ſhe Wl: 


8 not Kno againſt whom to bring it; and 1 
therefore decreed: the dower to her. 1 

| | | Notwidianding theſe me it n | 
* appears not to ha © been the intention of 8 
/ "the huſband and wife, in levying a fine, to | 

_ bar the wife's W the fine, will not e 
5 : 3 5 78 . 18K. IS „ 1 
Anon. 1. ke a zollküce a ite upon 290 
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5 25 woman; iſſuing out of ſome houſes in London 
5 r which were burnt,down,. and ſtie joined her 
©" huſband. ina. fine,of. the hoſes, to crea 
A4 long term for raiſing money to rebuild 
| them, upon an agreement that ſhe ſhould 
have her jointure out of, the reſerved. rent 
3 ilhereof : it Was adiadged, that n did 
WE: not affect the jointure. n 
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* Solly .. Again! w Wet x „ upon a N Shah 
x Wr - him and B and in conſideration. of - 500 
1 9 which ae brought as her portion, ſettled an 


annuity of 50 111 per unnum on her. during Wh 


© | hej:lifs, iffaing and to pe paid out of ſeve- Bl " 

* . | al lands. a A. after ward mortgaged , 2 f 

lands to C. and prevailed with B. to join N 
5 f with him | in a fine of he the mortgaged Wl | 
wy 7 OG, | * «x7 1 N „ 1 ee 
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mk y and, vpon a bill brought” by f #. 
to have the ſaid, annuiry, ſettled on her a 
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goreſaid, paid in future, und alſo to have. 


the arrears: thereof, it was inſiſted an the 
part of A. and C. that, by ile fine, the. had 
"ainpiibed her right to the annuity; but 


tappearihg, upon reading ſome prboſs, and 


producing ! deeds, that C. had! ngtice of. this 
innuity before his mortgage, and that it was 

ercepted in the mortgage, and that it was 
ber intended that ſhe ſhould extinguiſh 


tis annuity! by joining in the fine, the 
court decreed that the A Le ä 
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maid in futurep-and ally arr 
the time of thedeeree: // 


| obe Nau in 65 a 


n v. 


redee 11 a 
declared 


Ho Pp age Ang the Lord Kebper 
$ opinion "1 to be, that ſhe had, 


pijing ber Propordoh of” the mortgage 


money, and to Hold over fort the "reſt : and he 
(ſtingui med this Hoff. 14 dy” Radi, caſe, 
becauſe thee was” a [itifled kerch. ach e 
| buſband had a ov wer b. 
it over; bot here 11 
and againſt the heir.” 
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ſhe, paying” the mortgage, ſhall hold. over, 
til ſhe” and her executor mall be repaid, 
with intereſt; for, as ſne is intitlecꝭ to hold 
the lands * diſcharged from incumbrances, 


is 4s, 'whethet's thortſfliad atight to 


„ 
_ „„ 
rs of WT i 
ien 2 - > 
; A "% 
* „nn * - 2 ; 
4 ; 
Pp 25 
#5 
. 
* 
79 
* 6 v2 
a * #1 8 3 
' # - 
Palmes + 2. 2 
Danby, AY 
Pre. Ch. 137. 34 
VF 8 ; z 
\ * 
- t : 
1 : 
| 4 
* 1 Y 
E 
* 
EY 
.cued 1 Ch. | 
Ca. A71. N 2 « 
Et vid. _— 
Palmer . 
Danby, „ ES 
2 112. 


E's ſhe 157 


* g band 
7 , a : "we 1 


1 1 as to 
; »Dowreſs. 


* 


er . 
— 


- Pp 3's 
the ought t to be reimburſ; "hs money the 


pays to ſet her eſtate free, and in *the Condi 
N . in which it ought to have been, l 
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Cul * And the” law is the me- e 1 =: 
| fettlemene be upon articles only. There- 


ſent. 545; te, where che iure büfbgnd af / The plan 


. eee the plaintiff exhihited her. bill to have them 
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dan, executed; and, althougt 


te money, that” ſhe ha. 


entered into articles with her, hereby it 
uns agreed, that cenain of his lands hou Bil 
be ſeitled before the marriage (which vas 
then intended betueen them) ſhoud be i 
ſolemniſed upon him and her, and the hein 
of his body by her He died before the 
fſettlement made in purſuance thereof, the 
lande being mortgaged to. one who had e 
notice of the articles. After his deceaſe, 


h * was _ objected, 
mat the articles being to make be. ſettle 
; ment befare marriage, the, pl laingitf's 8 mar- 
ing before it was done, e Was &a waiver of the 
begneßt of them, and, (the plainuff beingthe 
ſole party with hon they were made) a 
zeloaſe in law, yet an exegution ech the at- 
„ ticles. was, decreed. againſt the lr at law of 
the huſband, and alſo that, the plaintif 
mould redeem and hold f ber ife, and 
her executors ſtiould detain the land, until 
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Where a mortgagee len more money on — 

tis old ſecurity, without notice of r 

ment intervening, he ſhall be allowed it; for. 

te legal eſtate being in him, he may protect 

himſelf thereby agaiols' nee MA enn 
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Thus, "where | tenant. in "rail de wifed bis Goddard v. 1 
lands. for 99 years, b way, of mortgage, wn on 2 
and. afterwards married, and, in confidera- * = . 
tion thereof, and of 5 50 9% portion, ſuffered 


arecovery to enable 10 10 ſettle! a Joipture, | I x8 : 
and then took up more money from the 55 >. 
mortgagee upon the former ſecurity. "The 2 


jointreſs was plaintiff, and "the queſtion was, . 5 
vhether the defendant. ſhould be ein 8 I 
le money lent after-the-xecovery.and. mfr 
ige n And the . court, declared that, if ye 
deſendant had: no notice of the jointue 


when wont Aer m . 5 aſe M toi + J 
And a g of - ee nee. . 3 
made after marriage, "if merely Ape Ba 1 
yoid againſt. a ſecond. e Athougg — 
he hath notice thereof." e WERE. 7 + 
DON ue me Rail IJ 
"Thins; where a man who had mortgaged Gardiner ©. 4 
his eſtate, married; - ; and, after marriage, = We 
made a ſettlement of the mortgaged. eſtate 56. 5 
upon his wife, which was recited to be 1 _ 


conſideration. of 4 portion paid, and then - 


mortgaged it a ſecond i time: He dying, ſhe © 
brought her bill tq be let into her jointure, 1 
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ie e mortgage, without being oblig-4 WM 
© on to'redeent the ſecond: mortgagee, whom the 2 


as having had notice of the join- 


4... ture. It appeared that the ſecond mort. 
3 5 : gagee had notice of the jointure, at the [ 
_ oo 3 of the mortgage; that there were no Wl: 
4 S IM 5 © | — articles Previous to the ſettlement; and 10 ( 
_ Xe moricy was proved to be paid after the mar- 


A nage. And it was decreed, at the Rolls 
wp f . n that ſhe ſhould. not be let into her jointure, 
_=_ without redeeming both ; which decree was [ 
5 | Aale medon appeal to 'the Chancellor. | 
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_ A wife, being 4 She by W ; 
—_— bete ma Marriage, ſhall [redeem her boſband's Wl; 
_— -- ſtare mortgaged; "+ ; and the eſtates being pan Wil © 
* Aden ,  copyBiold” will not alter the edſe. Thus, Wi 
8 Pre. where the plaintiff's Huſband, before mer. 
. * riage, gave her a bond to leave her 1000 
„i Juryived him, and il the ſame day mar- 
. ied ber, and, lome : years. after died inteſtate, | 


1 74 od Jeaying, a a. freehold, 4 Sf copy! Wl, h 
=. :. - =p mortgage. plaintiff took out WF © 
* „ adminiſtration, but, the perſonal elfate not 


dez Heir ſafficient to pay the bond, ! ſhe Ui 
|” 7.45 2) .7-2 ee bill. againſt" The heir and mort 
ge- to redeem, ahd bes let in to have ati f 
= faction of her bend. The defendunt, be BN! 
5 | , . urged, that by the marriage / the bond 
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"became void in aw. 
| mainteined in nuch 
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him, \ who, was chargeable only... in ſach caſe, 


though -it ſhould be ſupported as a mar- 


rage. agreement in writing, yet it could 


only. charge the perſonal eſtate, and could 


pot affect the copy hold. Sed per curiam : *" 


be bond were executed (which, being 


doubtful, was ordered to be tried), the 


court would ſupport. it as 4 bond, and 
the frechold and copyhold being mort- 


by being particularly named; and that, | 
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A jointreſs of part r an eſtate nontiaged, 
; intitled to redeem the whole. Bur if a 
pintreſs, after marriage, joins with het huſ- 
bund in a fine, and mortgages the land, 
and then the huſband dies, there her land 
ö charged, and ſhe ſhalt pay her part to- 
wards diſincumbering of it. And, in that 
ele, her executors ſhall not hold the 
and until ſatisfied thereout ; "becauſe ſhe 
berſelf concurred in the carrying on the 
charge, and therefore muſt join in dif 
burſing of it according to the value of her 


ntereſt, which is eſtimated at the rate of 5 


one third of the principal; and the Jointreſs, 


Unleſs * er muſt ce down the 


mereſt. 


a bulband lends out money _ mortgage 


v the name of hicaſelf and bis wife, and” 
wee then 
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ited Ales, the wife is many" to the . 
 vivorlhip, if there are aſſets ſufficient to Pay 
the debts without this money ; for, in this 


"cafe, the wife is in the nature of a join Pur- 


"eaſe" Thus, where G.'s perſonal eſtate v was 
decteed to be applied to the payment of 
debts and legacies © in eaſe of his real eſtate, 


which by his will was made liable thereto; 
| and his widow and executrix, now the wife 


of the defendant B. upon the account before 
the Maſter, inſiſted, that ſeveral mortgages 


4 and bonds for money lent by her huſband, 
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Catley v. Nags 
| Catley' cited 
in the laſt 


being taken in the name of the huſband 
and wife, ſhe was intitled thereto as ſur- 
vivor, and that the ſame, ought. not to be 
e into the account as part of the per- 
| ſonal eſtate; the Maſter having ſtated that 
matter ſpecially, it was inſiſted for the heirs, 
that the wiſe was but in nature of a truſtee, 
the money being the huſband's, which if 
paid in the life · time of the huſband, would 


bave fallen into his perſonal eſtate. again, 


and he would not have been accountable to 


the wife z and that if this ſhould not be 
liable to debts, the huſband, by joining his 


wife in the ſecurity, might defraud all his 


creditots; but the court decreed- in favour 


of the defendant, againſt the heir at law. | 


ut in the caſe of ereditors. the þuſband 
and wife being joined in the ſecurity, woule 


| not avail ber againſt chem. 1 
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1 ky was held in the caſe of Brown 1 - Gibbs, 

that a truſt· term ſhould not. be removed. out 
of the way of a dowreſs, even to let her 
claim in againſt an heir at law; and this de- "8 
termination was confirmed upon t the firſt 
bearing of the caſe of Wray v. Williams, 
wherein this point came again under conſi- 
| &ration, upon a claim ſet up by a dowrels 
againſt the deviſce of her huſband, who de- 
{ended himſelf by a traſt-term, created ori- 
cinally to defend a purchaſer. - The reſolu- 
tions in both theſe caſes were founded upon 
which was very different in its en 
ſtances; hat being the caſe of 4 purchaſer, 
ſor valuable conſideration of an eſtate, 
| whereof there was a term for 09 years ſtanding 

out, ereated for the performance. of ſeveral b 
truſts, and aſter wards to attend the inheritance; 
| by aſſigning over of which, the huſband had 
a power to bar his wife of dower: and which 


fey be had taken to ſecure the purchaſer.” 


WY the injuſtice of theſe decifions in fa- 
wot of the heir at Jaw and deviſee (the lat- 
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Vanderben- 
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Parl. Ca. 68. 
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v. Adams, 


2 Atk. 208. 
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ter of whom was a mere volunteer), againſt | 


| 2d6vrefs; whoſe title is particularly favoured 
in law (eſpecally where the contrary was 
"held reſpecting a jointreſs; who was conſi- 
deeted a8 4 purchaſer), could not long eſcape. 
the obſervation of the court; more eſpe- 
cally, 20 yy were mode expreſsly upon the 
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auihority. of a caſe, the e of 
which were totally different. Accordingly, 


| this dodtrine wWas reviſed, and 8 


determined in A leries of decigons. 8765 
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Thus, i ne caſe of Huchis v. Eli 
wh H. the plaintiff's grandfather, made a 


Mich, fy: morigage for 300 years (which was fatisfied, 
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Sutton, 


8 


and, after his death, aſſigned to S. his relic, 
| Who was entitled to dower f bis eſtate), and 
then died, leaving the plaintiff s father hi 
-fon and heir; ho being indebted, made his 
Hill, and thereby deviſed lands to his wife L. 
dut did not mention the deviſe to be in (ati 


action of her dower, and deviſed the reſidue 


of his eſtates unto his executors until his 
_ debts paid. L. brought her writ of dower 
and recovered ; then the heir / brought his bill 
to be relieved againſt the recovery, and ſhe 
Ferres her bill for a diſcovery. ard to ſet the 
cout of the way: and it was decreed, 
m_ the dowrels ſhould be nen _ 
fatisfied | morigage term. 


The caſe of a rutiafieds, or _ unſatiaied, 
mortgage term ſeems to differ. only in this; 


+ A a that in the one, the court gives the dowrels 


relief abſolutely, in the other, upon terms of 

keeping down a third of the intereſt, or pay- 
ing a third of the principal; but as to the 
mortgagee, the dowreſs muſt pay the, whol 
[re padre Laue S ceanh 
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This nuiter reſolution, as to "truſt terms, 


uas further ſettled, upon a bill of review 


brought upon the caſe of N Mum, v. Ir ray, 


in which Lord Keeper Yr igbt's decree was 


reverſed ; and alſo in the caſe of Hyford v v. 


Hferd; both of Which reſolutions were made 
by Lord Keeper Harcourt, and firmly eſta- 
 blſhed the law, that a dowre/s having 1 recovered 


at law, a aft Haji up ſhould no! Ig, in ber 
woy f in „ 5 


1 3 v. 2 it was 
held, that a truſt-term, a attending upon the 


inheritance, ſhould be removed, in n: firourof | 
219. 5. 


rel W at law.” it 
But a viſe is is not intitled ER out of 


the equity * e of a range 


fee, 995 7 25 wr . e 


/This dises deteeen Ferch th e in fee 
nd a mortgage for à term of years, appears 
to have taken its riſe from the equity of re- 
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lemption of the former having been conſi- | 


tered as analogous to a pure truſt; of which 


Williams *. 
Wray, e 
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Eaſter 1710. 
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2 Will. 63 
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determined 
inEaftert711. 
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1 Atk. 606. 


ü was formerly, and is nom generally under- . | 


ſood, dower cannot be; as well becauſe; in 


och caſe, there is no ſeiſim by the haſb 
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hich, at law, is neceſſar wo plugs 


the title of dower j in the wife, as that, by the 
preamble, to the ſtatute of uſes, it was. recited, 
. by means of 22 the viſe SAR: lend | 
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of her 3 from whence i it appeared, the 


the wife of, cgſtui gue uſe was nat dowable at 
common law; and if ſo, then the concluſion 


neceſſarily. followed, that as an uſe. at com- 


mon. law Was the ſame as a truſt fince the 
ſtatute, the wife eould no more be endowed 
of 2 truſt fince the ſtatute, than at common 
law, and before the ſtatute, ſhe; could of an 
uſe. And as the analogy ro ales had great 


5 the legal eſtate in truſtees on purpoſe to pre- 


HI 4 


dA 80 claim upon truſts, contrary to former opi- 
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. 4 nions, of dangerous conſequence. to old 
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titles), rendered the 'courts of law very jeg 
bens er break ing in upon this rule; it baying 
deen thought ſafer to abide ſtrictiy by the 


rule of law, even in caſes where the reaſon of 


omen! / 8 Ir a, nge. apply, than, to Make the ſounds 
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to be broke throngh in the caſe of 
* ein Which caſe his hy 
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ment, and i it was reſolved, that a woman was | 
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intitled to dower out of the equity of re- 
demption' of a mortgage in fee; et in 4 
liter caſe, in which this queſtion came be- 
fore the Lords'Commiſlioners - of the great 
ſeal, that deciſion of Sir Joſe ph Fekyl was over- 
ruled, and the reſolution in the caſe of Banks 
and Sutton, as to this point, e as a general 


pfution, held not to be PE: 


* 1 * 
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The ciſe 1 allude to, was chat b Dixon, Dixon, 


xidow of - Abfabam Dixon, againſt Sir George 7 Ya 5 


an came on to, 12 ville et 4l. 


Saville and others, 
7 Nov. 1783. 


5 upon bill and anſwer, the 5th. 
kr 1783. The circunſtances were as - fol 1 


b "Abrabas m Dixon, bein 


ind at his death, ited f in fee of eſtates in 


the count ty of: No Ftbumberland,” of the 


his "real eſtares, c. to the defe dine = 
Saville,” William 'Orde,” ana Thomas | 1 5 
Adams, won heirs and aſſigns, upon truſts 3 N 


burge Sav 


in bis liferime 


F} 3 15 


year i ; 
rilue of 3000 J. and upwards, died i in 1782, 


without iffue, leaving Anne Dixon, the, 1055 b hi 
if, his widow.” Abrabam Dix on, "by his w I 
dated 3d Fanuary in the ſame year, ue "8 


tis will mentioned, and ſabje& therero,”t 


lis great nephew Arthur On/low, his heirs i 5 
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. having dane any at to bar herſelf theres 
—_: filed her bill againſt the truſtees, ſtating the WY ; 
= | WE, above fats, claiming. dower, out of all the 
= - __ _ tefſtator's real eftate, and praying to be let in 1 
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Ra and proſies thereof... „ 


=_ To cis bill, the 1 len ut 
Bo | 13 auſwer, ſerting forth, that the tel. 


8 5 8 tator, being ſeiſed of theſe premiſes, had N 
ed a large ſum of money i pon mon- 


. bi 
; x n gage, and lor Heuring the, repayment. there- ; 
* = of with intereſt, had, previous to his marriage ü 


"x molar wich the. laintiff,. conveyed. the Premiſes ff 


- uns L unto the mortgagee 7 in te te, ſabjet 103 proviſo 
f for reqemptign, on repayment. of the money il 


ui ies cg che (che Legen oftace in de ff 
1 TY 18 es, Wisg by by this morigage abſqlvech : 
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00 

p 


the 1 intermarriage of the reſtator 
er and f not being at any time 
geren ve yed to. him, but remis · 
| 5 At. the time of 
_—_— he being therefore only in- WH |: 
_ ſed, to 27 qf .tedemption. thereaf 


| 1 is, 140 


3 3 5 * -at the tirne of. is termarriage, and at al 
5 HP Sit iche there af. the time of his.death), Wl " 


WS. "the plaintiff was not at any time dowable 


ie faid premiſes of any part 

E. -__ thereofyl mot was: intilddiqo' claim, either 
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0 the hearing the plaint ff could have 
proved by witneſſes, that che teſtator, her „ 
ulband, underſtood and declared, that after „ 
his death his widow would be intitled tio "= 
dower out of his real eſtate ; and that he 
made his will under that idea could have 
been proved, if relevant, by the perſon who | 
drew it, Mr. Dixan having put the queſtion, 
v him, whether Mrs. ibn would not be 
ntitled to her cov er, to which he, being at 
that time Ignore 1! of the mortgage, an- 
fyered, that ſhe certainly would. indeed | 
the will it. f ſufficiently {poke the idea ; for 
Dixon thereby bequeathed to the plaintiff, 
by the name of his dear wife Anne Dix, his 
coach and harneſs and a pair of horſes, to- 
ether with as much of his plate as the 
ſhould think proper, not exceeding the ſum 
o 601; which things ſhe could have no | 
xeafion for, if ſhe had not a Fe to fup- : 
port her. gp: 


) 2 


If the cies es toft, Mrs. Dixen was 0 wy 
Aten delia of any POO: . 


The claim of the . was mee n 
three grounds. War 


Firſt the ey law. 


Secondly, the diſtinQion da a mere 
luſt and an wy of Rn a 
I 3 e ny, 


Cam 


- Thirdly, the authorities in farcutof dower 
under circumſtances not more fayourable 
dan thoſe attending this caſe. 


Vader the firſt of theſe heads, it was 1 5 
os. that dower was a right of the firſt 
attention "and moſt ſacred Preſervation at 
the common law; ; it was a right not -only 
founded | in our law, but a light conſonant to 
the firſt principles or laws of morality and 
equity, as as ſpringing from the moral oblig- 


tion a man was under to make a proviſion 


| for his wife. And we accordingly found it, 
in a variety of caſes, aided and extended be- 
yond its ſtrict legal mitt, by the inte rpoſuion 


of our courts of equity, in removing truſt- 


terms, and other obſtructions to it in cer. 
tain caſes, which would ſtand in the way of 
it at common law, This proved i it to be a 
right not merely confined to. our common 


law, but a riglit recognized, protected, and 


aided in equity; and which, fo far as it was 


1. the-ſulyect of relief in equity, muſt be con- 


ſidered as an equitable right. - This was the 
predicament in which it ſtood in the caſes of 
Dudley and Dudley, Hyford and Hyford, Wray 


and Williams, and the other caſes, wherein 


it had been decided, that a dowreſs ſhould 
have the benefit of a truſt-term "attendant 


on ihe inheritance, as againſt the heir. Con- 
; bee it therefore | 


der how it came 
| a 


an equitable right, 


ibo, "that a Ot ſhould not be inticled | 
gainſt the heir to dower of an equitable i in- 
beritance. Some, indeed, had confined the : 1 
wle of her not being ſo, to the caſes where Supra, 322. 
the truſt was created by the huſband himſelf; e 
this was the opinion of the Nlaſter of the _—_ 
Rolls in Banks and Sutton; however, this _ "A 
nion had been over ruled, and it ſeemed to 5 \ 8 3 
te a ſettled point, that a widow ma nx. 
doable of a direct proper n 2 


This naturally leads to the feebnd bead 58 =_ 
of argument in favour of the widow; ; - = 
namely, the diſtinction between a mere truſt, 
that was, an uſe, as it was ſtyled at common 
law, and an equity of redemption ; the former 
was Tegarded at common law as.quite a dil- 
tin& intereſt from the legal eſtate, to which 
the right of dower was annexed. It, of 
courſe, did not- involve in it that right; . _ 
it had, there would have been two oppoſite _ 
rights of dower in the fame lands at the ſame _ 
time ; as the widows of both the rruſftee and _— 
of the chtui que ſe would have been intitled 2 
to dower. For the widow of the truſtee was 
dearly intitled at common law; and when 1 
the court of chancery interpoſed to prevent 1 
the a! title of the widow of the truſtee, it - 
ſeemed extraordinary that it did not, in its 
place, ſubſtitute an equitable one of the widow. 
of the ceſtui que truſt. But, however, theſe, 
ons of truſt being the creatures of the per- 


1 45 Es nes al 


A rt 325 75 81 
[A ties themſelves, whatever were = © in- th 


=, cidents or Privileges they wanted, might in 
8 have been ſu ppoſed to have been volurtari ſtr 
—_ relinquiſhed and abandoned by the parties 0) 
Er, + © * creating" thoſe truſts,” But it was otherwiſe . 

A in regard to an W | equity of redemption,” that pr 

IF was 'not any intereſt created or reſerved, by. Wl » 

. : or between the parties, beyond the expreſs rit 
- 7 time of redemption ; it was a mere creature Wi of 
_— of a court of equity itſelf, founded on this ſi 
= . principle, that as a mortgage was originally fo 
—_ nothing more than a pledge or ſecurity to er 
K 8 92 | the mortgagee for his money, it Was but Pp! 
Pr natural juſtice, between man and man, to i 

+ conſider the original awnerſhip of the lands 7 
V reſiding in che mortgagor, ſubjett t 
F- 2 | on only to the legal tithe of the mortgagee, /o 9 
= | fur as (ach legal title was requiſite to the o 
1 . end of his ſecurity; and accordingly the t 
_ 5 title of the mortgagee was not treated, by t 
_ _— equity, as any title beyond that point. His te 
8 Lencſicial intereſt, though the mortgage was d 
_ in fee, was conſidered only as perſonal eſtate; Wi 
: be was not permitted to grant leaſes or ex- [ 


erciſe any other act of ownerſhip, to the He 
prejudice of the mortgagor, to whom; he was 


leges and incidents attegiding real property. U 


= —- even accountable for the profits of his eſtate, a 
Hi widow. wes. not permitted to claim W i 
I NES Rh dower, nor could he or thoſe claiming under e 
| 7; him avail themſelves of. ſeyeral other privi- x 


__ it ſeemed. 10 be 6 * eee t 


fs $5.7 


. 'F 329. 1 eee 
the Joarine adopted by our e 


| of equity, 


in regard to mortgages, by canſidering, them 


tritly and merely in the nature of ſecurities 
for the mortgage · money, and intitling the 


nortgagee to no other of the incidents or 
privileges of ownerſhip. in the lands than | 
what was requiſite for the end of - ſuch ſecu-. - 
ity; that all ſuch privileges and incidents 

| of ownerſhip, of the lands, as were not con- 
ſidered as becoming) veſted in the mortgagee. 


; — 


for the purpoſe of his ſecurity, and the ex- 


ercile and enjoyment whereof, could. not be 


pgudicial to, or inconſiſtent. with. chat ſecu- 


rity, ſhould be held to remain in the mort- 


gagor, or in other words, that he ſhould, 
to all purpoſes not prejudieial to the mort- 


qagee, be conſidered. as the complete owner 


of the mortgaged lands. And accordingly 


this was found: .to be the. eſtabliſhed doc 


nine in ſeveral inſtances, when only valun- 
ters were intereſted, ſuch as revocations un- 
der powers, and. revocations. of deviſes, as 

in the caſes / of Thorn v. par and Hall v. 
Dunch, and other like caſes, T 


ind admitted on both ſides ; becauſe; that 


there ſeemed no reaſon in the world Why 


| in the 
caſe of Lincoln and, Rolle, Parliament Caſes. 
156, the doctrine was expreſsly recognized 


theſe general incidents. of complete owner- 


6 15,16. 


in equity a mortgage did not make the 
ſtate another's, and becauſe a mortgage was 
mt. an inheritance. but a perſonal ęſtate, and. 


. oi 
_ 
3 
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5 
£ 
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& 


1 * 3 


mip Hout be babe, i rabies a device 


or other. volunteer, and not in favour of a 
wife, whole claim of dower Rood upon the 


ſtrongeſt grounds. of moral and equitable 
right, and who was, in many inftances, con- 


fidered as intitled to relief in equity, in re- 


gard to an intended proviſion, 'when a deriſte 


or other mere volunteer was not. And, 
agreeable to this doctrine, was the deciſion 
in the caſe of Banks and Sutton, Where it 


vas decreed in favour of the clans of dower, 
out of an equity of redemption of a mort- 
gage in fee; which decifion was founded on 
a a variety of authorities and reaſons delivered 
by the Maſter of the Rolls, all which were 


equally forcible in the pteſent caſe. | That 
the cafe of Banks and Sutton was directly in 
Point to the Preſent queſtion,” for though 
the Maſter of the Rolls would not take 


upon himſelf” to determine the queſtion, in 


regard to the dower out of a mere tft, 
created not by the huſband, but by ſome 
other perſon, with no time limited for con- 
veying the Jegal eſtate; and avoided this 
point, by ſhifting his ground to that of the 
huſband's being intitled, under the expreſs 
Gredtion oF the wilt ener which he'claim- 
ed, to have the eſtate conveyed to him at 
the age of twenty-one" which circumſtance, 
under the application of a common principle 


of equity, of 'ronfidering! "that a dine which 
ugh to bave been done of courſe” in equity, 


let 


Tas. 7 


1s ſue would have had if the truſtees had 
conveyed the eſtate) to her huſband! at the 
ime directed yet as there was a mort- 


gage in fee prior to the deviſe; the other 


point ofthe right of dower, out of ſuch equity 
if redemption, ſtill ſubſiſted independent of 
the conſtructive or aſſumed conveyance hy 
the truſtees at the time directed. And as 
the principle. on which the Maſter of che 


Rolls got rid of the firſt point did not ap- 
ny. to this, he accordingly found himſelf 
conſtrained, inſtead of changing his ground 
25 before, to enter into a ſtrict examination 


of it, and meet the objections. to dawer with 
a inferences, and general reaſon- 


ing, and through them to come to a pro- 


ſeſſed deciſion of the point, as he expreſſ- 


did when he ſaid, he did not knoë or 
could find any inſtance where dower of an 
equity of redemption was controverted and 


adjudged againſt the dowreſs; and as 
there were authorities in caſes leſs fayourabler 
he therefore declared, that the widow of the 
perſon intitled to the equity of redemption 
of the mortgage in queſtion, which was a 


| mrigage"in fee, had a right of redemption; 
and decreed her the arrears of her 'dower 
from the death of her huſband, ſhe allow- - 
ing the third of the intereſt of the mort- 
gege- money unſatisfied at that time: that 


an authority more NE in point than 
this 


. 


let he ITED in to the ſame degree of title 
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Scott, 
Ca. temp. 


8 * 


_ gage, yet the queſt ion did not turn upon 


8 Tt 332 * . 

. vas could not be expedted. - Ard 
though the ſubſequent caſe of che Attorney 
General againſt Sratt (befote Lord Talby), 
in which the widow was denied dower, was 


generally conſidered as an authority 8 
trary to, and ſuperſeding that of Barks and 


Sutton; yet ſuch a concluſivh ſeemed too 
haſty, as the two caſes appeared to differ 


materially, for in that of the Attorney Ge- 


neral and Scott, although there was a mort- 


tha, becauſe the legaleftate was outſtand- 
ing in -truſtees, in whom it was veſted un- 
tecedent to ſach mortgage, and conſequent- 
y the deciſidn in that caſe, was on 2 


dire proper truſt, and not on a mere equity 


of tedemption. And the difference be- 
tween a direct truſt and un equity 'of redemp- 
tion; and between tlie claim of a widow 


and that of a deviſee or mere volunteer, 


was: ſtrongly inſiſted upon; and the dif 
tinction between this caſe and that of 2 
claim of dower againſt a purchaſer fully en- 


forced. e 
8 : ®. c 
N | ; 


COIN OL . 4 i Pp 14 bet erp 5 7 
But the Lords Commiſſioners ſaid, that 
the. caſe of an eſtate, by the curteſy in a 


truſt was the atomalous caſe, not the rule, 
that the wife ſhould not have dower : and 


that this point was ſo much ſettled, that it 


* 
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the bill was diſmiſſe dur Colts, 1 
| te fade * wers them. 1 %. 405 6 125 . 1 

8112 agi 9d | 17 I 

However, it is 11 Pi ae 4 

that there were ome, circumſtances which | '.Y 
diſtinguiſhed. the. ale. of, Banks, and. Sutton „ i 
from this, BE and Saville 3 particu- : 4 
larly that, in the forn en cale,.. the Poſte | | „ 
gage was made bythe. noeſtox of the h _ 
band, whoſe "widow « 9 laimed 1 | and the | 


| eſtate came to him, by my lubjethereeo; | 2 
alfo, that the reflator. ſeemed, 50: have in:  - 
tended, chat the mortgage ſhould, bg. wal "" .. _ 
of out of his perſonal | eſtate, and che re 2 "© 4 
ad profits of t the req!” eſtare, n 2755 _ 
gocrue before The « deviſee attained þ is. -ag6 i,, 
of 1 twenty-one ;" at *which. siche, amen 
of the legal eltate'v was, po 9 78 directed tc - _— 
be e bim, ors... alhqjgh. the e 1 
order ende of de dure , 
. des not appear t to me to afford _ 
n) argument of 'connfiderable weight ig. fa- 1 


18 


vour of the. owrels, . begauſc, the only i 1n- 6 I 
ference” chat could. de drawn from chat cir- _ = 
eumſtance wi 7ould” "be, "that the mortgage” e 1 
being made by the : 8 a nd not; by the 1 

d, it could” not be: concluded _ - 1 
were was any intention in the buſba ind to 


* * pe” 
*; £ "= s 


make the mortgage a means of depriving | 

he, wife of dower: (which, wdga-diſtingtion, 

that had been attempted te be made, in 

nen the wife claimed _— truſts, x 
| 5 betwenn BY; 


/ 


4 


of e equity,” f cane that as done, which 
| — be ame, in order to let i in the widow, 
rep © ort title, notuith- 


bytids mo „5 n eee © 
not be applied to the caſe of a mortgage, 
becauſe; Whether" that deſcended to, or was 
mail. by, the hulband, the intention with 
Which it was made, was obvioully 13 4 
view to raiſe money 'odly, and could nor, 
by any wget, de. made to pn e an 
infe ence Achat it was do done with 4 view to 
ee do * — the _ eircumſfanc 


SD ** 


ee ie 


2 ciuſe e W our, yy 

made this à feaſon to hold back the con. 
2 the legal eſtate, according to the 
directions of the Eee, there ſeems a 


muc 1 reaſôn for the application, of the rule 


Lib 


in equity,” t the ſame de 
gude the morigage, as ſhe | wou Id have, bad, 
4 the ; ffuſtec had conveyed 5 eſtate to the 
| huſband," % at "the t time dire Qed, as ! e Was 


„ Fel | SEL TVET 
for the application of LY "hat purpoſe, 


wen Mondi a l., 1 ee * 400 
Andi it is obſervable | e as point 


nen the- caſes ks of atiks ald Suiten, and 


for: Yo rah nil 


% STI 8173 Dun 


"4 235 1 . 
ber n George! Saville, are pafely | 
reconcilable and, : ſtand together, the tnt aontts | 
former, being .confidered, as-eſtabliſhing: the * 


general principle of law. that: the wife of 
dne intitled to an equity of redemptiou 

25 ry mortgage in ſee, ſhell agtibe;;antited 

to.dower out of ſuch· eſtate: the latter „8 : | 
exception to chat genetal rule as falling 204 4:6 

er another zd Aitincb ptinciple: e. 


equity. Sed. 4 5 * $3, ee 38839 ik N 


* # 


And that there may hes exceptions to this Otway v. ; 


tule, as to truſts,” is evinced by the reſo- W penny 85 
Jution in the caſe of Otway and Hud/on; in N. B. This 


which caſe, tenant in fail of the truſt of a was a'caſe of 


ahpbeld eſtare, - having; deſired che lend Gower. Yiu 
to admit him, and being refuſed, and hav- 2 Ark. 526. 


ng brought 2 bill againſt, the. truſtees io Þ* EE 


have a ſurrender made him of the lega! 
eſtate, died, pending the ſuit ; and, althougg 
de hulband was never ſeized of the leg! 
eſtate of the copyhold, yet the widow was 
decreed her free bench. Which was a dciſioon 5 
contrary to the rule. laid down in the prin- 


cipal, caſe, but founded upon an equity 


raiſed in favour of the wife; becauſe of the  -— 


great and obſtinate delay of the truſtee, who 
refuſed, and ſtood out a bill a" vw 
to 8 75 Fall ; »Y 119: FF 35 I 


k was formerly a doubt We upon 
« mortgage in kee, the eſtate mortgaged 


Litt. Sec. 357. 
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/ Mortgages mode by the Huſband and 
Wife of the Wife's Freehold, and his 
Intereſt in Mortgage Money due to ber. 


| 


A S the baſbond; by virtue of his mar- 


riage, obtains no other intereſt in his 


wife's eſtates of inheritance, than an eſtate 
of freehold, in her right, for their joint lives 


in caſe there be no iſſue of the marriage, 7 


ind for his life, as tenant by the curteſy, 13 


: 9 5 k | | 'Y 
1. 7 * S - ua 
N _— 
, . — 


; th 


there be; it follows, of courſe, that. WA 0 


done cannot make a valid mortgage thereof, 
to be binding upon her and her heirs, for ? 
any longer period. And therefore, where 
one, ſeiſed in fee, in right of his wife, of a 
ſhare 'of the New River water, joined with 


her, and made a mortgage, by way of leaſe 


for 1000 years, reſerving a pepper-corn rent, 


by deed without fine, and died; a bill 

brought by the mortgagee to foreclale, was 

diſmiſſed by the Maſter of the Rolls, ſaying, Kees 

that a fine might be, and uſually was, tevied, 

of New River ſhares, and, in this ca s, thre 9 
he 


auth to have been * it being t 
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ritance of the wiſe and that, this having 
been omitted, and the leaſe expiring by the 
death of the huſband, the mortgage was alſo 


thereby determined, and nothi ing remained 
to forecloſe. Bs FR, 


But, if the wife joins in a 3 of 
het lands and levies a fine thereof, this 
will be binding upon her and her heirs not- 


withſtanding the coverture. For, as by 


ſuch proceſs, ſhe may make an abſolute alien- 


ation of her real eſtate, ſo may ſhe 8 85 


err one thereof. 


And a — levied by a feme covert, will 
make 2 mortgage of her truſt, as well as of 
her legal eſtate, valid. Thus, where'the 


defendant P. before her marriage, convey- 


ed, with her intended and aſter huſband's 
privity, the premiſes in queſtion to truſtees, 
in truſt, to pay the rents and profits to her 
ſole and ſeparate uſe for her life, and, after 
her deceaſe, in truſt, for ſuch. uſes as ſhe, 


' whether ſole or covert, ſhould by her laſt 
will limit and appoint, and, for want of 


Cc appointment, then to her own. right 


| heirs for ever., Afterwards, ſhe mortgage 
part of the lands to the plaintiff for a term 
of five hundred. years, to ſecure the ſum of | 


10001. and a fine was levied by huſband 


and wife, wo both declared the uſes as to 
the mortgaged e to be to the plair- 
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if for ſecuring” the principal and intereſt. | 
On a bill exhibited, the wife, by order of 


court, anſwered ſeparately z inſiſting, as to 


this point, that the legal eſtate being in the 


truſtees, the parties to the fine, had not 
ſuch an eſtate therein whereof a fine could 
be levied to bar her right. But the Lord 
Chancellor, as to this objection, obſerved, . 
it was very well known that the operation 


of fines and recoveries was the ſame upon 


truſts as upon legal eſtates, and if ſo, it muſt 
nevitably follow, that an eſtate. for life 
limited to the wife, remainder to her own 


right heirs in default of any appointment 
nade by her laſt will, was diſpoſed of 
by the fine; and if no ſuch remainder had 
been limited by it, yet as the eſtate was 
de wife's, and moved originally from 
ber, whatever was not conveyed would 


have remained in her, and conſequently. 


been barred : and his Lordſhip decreed the 


truſtees to convey to the plaintiffs the mort- 


digees. 


But a covenant from the huſband and 


"ife, that he and his wife will levy a fine, 


vill not be binding upon her in caſe of his 


death. Therefore where one ſeiſed in tail, 
for val uable conſideration, bargained and 
fold to another in fee, covenanting, that he 
ad his wife would levy a fine for better a0 
ſrance; ; and it was agreed, that 30h part 
OS 
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Hody v. Lun, 
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375. 
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of the conſideration- money. ſhould be paid 
_ unto the wife upon the conuſance thereof. 4 
fine was accordingly acknowledged by them 
before a judge on the circuit in the vacation, 
and the 30. paid her, the huſband being ſick 
in bed; and afterwards, and before the en- 
ſuing term, he died; whereupon the wife 
ſtopped paſſing the fine, and brought a writ 
of dower. It was held the bargainee had no 
remedy” againſt the dowreſs, becauſe it was 
. contrary to a maxim in law, that a N cover! 
Kaul. be * wirhout a fine. 


Vet in Sis it caſe of Bakery, 
Child, it is ſaid to have been determined, 
that where a feme covert, by agreement 
made with her huſband, was to ſurrender or 
levy a de The court woulhy | 7 decree, 
2 the huſband died beforeir mas done. 
Fut Mir 1 ie obſerved, in the caſe of 
7 bayer and Gould, before the Lord Chancellor, 
Mich. 13 Gee. 2. that, upon looking into the 
regiſter's minutes, it appeared the court 
made no decree in the laſt caſe, but that it 
was by-conſent referred to Mr. 0 
5 9 for his arbitration, MOTT | 
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f. rom this "reference, however, we may 
b conclude, that there were circumſtances 


4A in this caſe which W. * * deciſion of it 
LN e doubtful 
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doubtful at leaſt; as, had it been clear that 
the court would have releaſed the wife from 
the agreement, ſhe certainly never would 
| have IEEE to an arbitration. - 


But anbongd during coverture, any alien- 
ation of the. wife's eſtate of inheritance, 


either by the wife alone, or by the buſband : 


and wife, without a fine levied thereof, be 
rid after his death; yet a wife may, by any 
ads done by her which amount in law to a 
ew grant or a re-executon, give it validity. 
Thug, where a mortgage, in the form of a 
aſe, had been granted of a ſeme covert's 
eftate by the huſband and wife, and after the 
| huſband's death, the deed being in the 
hands of the mortgagee, the wife had direct- 
ed the tenants in poſſeſſion to attorn to the 
mortgagee,” had ſettled with him for the ba- 


lance of the rents, ſtyling him mortgagee, | 


and had not queſtioned his poſſeſſion for a 
number of Fears; the court of King's Bench 


this caſe; though in the form of a leaſe, was 
in ſubſtance. a mortgage; and nat n 
vithin the reaſon for:which leaſes by a feme 


| covert were held to be only voidable, was 
blolutely void on the death of the buſband; © * 


but that che acts done by the. widow, the 
deed being i in the 'poſleliion of the. mortga- 


kee, were tantamount to a re-delivery, which 
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How grant.” n | 


+ If a feme. covert join in 8 
. Nh ſecure a mortgage on her eſtate, which mort- 

1 gage afterwarde becomes forfened ; ſhe wil 
not only be liable to the payment of the 

2 original ſum borrowed, but if part of that 
ſum be paid off, and then a further ſum 
taken up, that debt wa boa attach » 
the eſtate. ee 1 0 


Wt... 


dessen e.. Thus, 195. N Rey * bovis oc 
> om_—, Gon to Haile good. levied a fine of the 
5 8 wife“ s land, and made 2 mortgage for the 
ame; and after the mortgage was forſeited 
. the” huſband paid in partof the mortgage: 
Is e money, and then borrowed as. much money 
more of the mortgagee as be had paid in be- 
fore: it was decreed, that. the mortgagee, 

Ko ns the eſtate at i in him by, the for- 


again iba "60 of. the wife G the . 
| | money was paid; and that if the heir would 
Mi boy : . not pay in the whole nee una and 
ES” e be ſhould be forecloſed. 


» Ch. Ca. g8. . 8 in A report of this aſe it is 
e Faid, that the firſt money paid off, wiz, the 
1 200. Was indorſed on the mortgage-deed, 
"Ee 1 "that Ns 3 N Sq At of the 
ES n ' huſband, 


ks, 5 
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ruſband, made account, of what” was due 
on the firſt end ſecond loan, both being, 
by agreement, lent on a en the mort- 


| However, 1 1 it mould 8 no 
difference in this caſe, whether the wife 
iſented or not; becauſe the eſtate, on for- 
feiture, becoming abſolute. in the conuſee, 
he might thereby protect himſelf; for he had 
good title in law, and as much equity to 
have the money Fe the Hot of the wife "yg o 
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1 the huſband todd money on ne 
'gage of the wife's land, his perſonal. eſtate 
ſhall be firſt applied in diſcharge. thereof, 
although ſhe hath levied a fine; for the 
mortgage being originally the debt of the 
{ huſband, the wife, by conſenting to charge 
her lands with it, does not mae it leſs 6 
than it was before. . 


As, where. a huſband, ite in 2 of 
his, wife, borrowed 00 J. to ſupply his 
occaſions | for ſecuring which, he and his 
wife levied a fine of her inheritance; and 
raiſed a term of 500 years, that wes limited 
io the perſon lending the money, with re- 
mainder to the wife 1 in ſee, io be void never- 


theleſs upon payment of the money borrow- 
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by gy and of. mother of the Plaintiff, on the 1ſt of Auguſ | 


: 437 1682, joined in a mortgage of her inherit- 


* 345. 
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"las 10 pay it. off, Afterwards the 
huſband made his will, by which he gave 


ſeveral charities. out of his perſonal eſtate, . 


and then died, without having diſcharged 
the mortgage, indebted by ſimple contra. 


The affets not being ſufficient to pay the 


mongage money, and alſo the charities 
given by the will, the widow exhibited 
her bill, to have the former diſcharged 
out of her huſband's' perſonal eſtate. And 
ſo it was decreed ; for his perſonal eſtate 


would be liable to pay debts, before legacies 


though left te a e IP 25 fill but 
begaries. 155 d ee, e ee e, 
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Vague words; ina halle Alen OY 


anden ig an aſſent fram the wife, that, on 


redemption, the eſtate ſhould be re aſſigned 


in ſuch manner as either the huſband or 


wife ſhould appoint, will not alter the na- 
ture of the debt, or we the eſtate to 8275 


huſband. 1975 


and the counteſs Elizabeth his firſt wife, 


ance for 4500 J. to ſupply his Lordſhip 


' | with/money'to'pay for the place of captain 


ok the band of eee and ſubject to the 
mortgage which was 
"he, nee" vey" OL.” | comtor Elizabeth 

: 1 oh Pe bs | > WENT EN for 
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Thus, where Theophilus carl of n 


à term of years, 


a= 1 c 175 345 F 
by: life, remainder to the plaintiff hes fin 
in tail, with a covenant in the deed by the 


ate earl to pay the money, and a proviſo 


that, on payment thereof, the term ſhould 
ceaſe ; and on the \5th of the ſame month, 
the earl, by letter, thanked the counteſs 
for having ſealed the mortgage, and added, 
that the profits'of the office ſhould be reli- 
gouſly applied to pay off the incumbrances. 


The mortgage was ſeveral times aſſigned, 
ind particufariy in 1683, when the coun- 


tes joined in the. alignment; and then, 
the proviſo, was, that, on payment of the 


1 Brown's | 
Parl. Ca. 1. wh 


money by them, or either of them, the 


term was to be aſſigned, as they, or either 


of them, ſhould direct or appoint. When 


money came in, the ear] paid off the mort- 


zage, and took an aſſignment thereof in 


truſt. for . himſelf ;, afterwards. the counteſs 


died, and he married a ſecond wife, one of 
the defendanta, and he died, having, by 


will, deviſed his perſonal | eſtate, together 
with the benefit ol this mortgage, to a truſtee 
in truſt, for younger e es * 


| b his ny wife, i 


„one Me by hn a Is fiſt 

wiſe, claiming,.. as her heir, to have the 
mortgage. aſſigned to him, the Lord Keeper 
Wright refuſed. to make ſuch decree, unleſs, 


upon zhe uſual terme of redemption, on 


n . * intereſt and coſts, . 


> © GE 


* 
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— 
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—_ Sibel profits: But this was reverſed 
_— upon appeal to the Lords in parliament, and 
| „ 2 Te * to the 
. 


e. 8 11 VE joins * huſband, in a.a fine 
her jointure, in order to a mortgage or 
ſecurity, although. there be no agreement 


| that ſhe ſhall redeem, yet ſhe is not conſi 
dered in Chancery as abſolutely Parting 

| « with her intereſt ; but there reſults a truſt 
4 for her, to have her eſtate again when the 


. mortgage on FR, * the money paid 
dt the day. 


80 


2 Ack. 384. "Abd, ir Chad hath e upon 
5 | 1 eſtate, and his wife joins with bim in 
charging ber own to diſeneumber it, and 

.* "then he dies, ſhe ſurviving; though her 
eftate be liable, as to the "mortgagee, yet, 

as to the huſband, it will be looked upon, 

. in the court of Chancery, only as a pledge, 
alan the Will be intitled to ſtand in the place 
bf the mortgagee, and w/bo/faiaficd ove 
Fe 2 "the huſband's afets. 


1 : 4 | 5 Where a . woveſts being a . 
TS bets them ferent e e or 
tor life; it was held, the reverſion, veſting 
Brend. in her, would attract the redemprian.. Thus, 
| i ee 213. 3 where the deſendant, aving Aa jointure of 


100 per annum out ow: houſes in 


. +55 a a Londo! 15 


Incumbrance i is paid off, as if it had been 


F . 


( 3 340 4 


«ith her huſband in borrowing 1500 J. to 
boild upon the ground; and, to ſecure the 
ſame, levied a fine ſur conceſſit for 99 years, 


if ſhe lived ſo long, and a deed was after- 


wards made between the conuſce and the 


London, which were burnt down, Jolie 


huſband, wherein. the huſband covenanted 


to repay the morigage- money with intereſt, 


and the equity of redemption was limited 


to the huſband and his heirs, but the wife 
was No party thereto ; the huſband, having 


erpended three or four thouſand pounds in 


building upon this ground. died ; and the 
queſtion was, whether the jointreſs, or the 


it was decreed in mdf the former, for 


re-demiſe, Mi which the- W e 


T_T the redemption.” rye 


pte in this ode, * 13 
of Brong and Brond, 2 Ch. Ca. 98. it is ſtated, 


that there was an agreement, that ſhe 


ſhould: not be prejudiced, but ſhould re- 


deem, paying: the intereſt of the money 
borrowed; and that the court reſolved, 


ers of we * to remain in 3 


| heir of the huſband, ſhould redeem? | And 


was 
limited to the huſband, and the wife being oY 
+ jointreſa, and having granted à term for 
years; only out of her eſtate for life, there 
veſted a re vetſion in eg" which „ 
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that the wife; having ſuffered the repreſenta- 


: und 

J « | ; ** 5 | 

! f Wo © | - 
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1 8 | and pay off bis debts, without bene * 

3 be allewed ung profits ere by the buc 
8 — "band's repreſentatives, but from the time of 
© the bill exhibited, which was the firſt notice 
—_— . en of ſuch eben, en 


= woman, intitle to a mortgage 
5 marry, and thereupon the huſband, in con- 
fideration of her fortune, 
ment of his own eftate upon her; although 
there be no particular agreement for the 
purpoſe, yet he will be conſidered as a pur- 
_ - 'chaſer thereof; and if he die, the living, 
itt will go to his executors, . and will not 
furvive to her. je 3 f 


6 * SEE 


Bios 1. kr. [of hin We on wo angie 8 
Mo lord Hereford; with the defendant his lady, 
Bereford, v. ow being both infants, an act of parliament 


ha 121 was procured for ſettling a jointure in bar 


4 part of the reer e dar no- 
5 thing was ſaid as to the perſonal eſlate; 
—_ +4 4 but, upon the "treaty, "inquiry was made 

1 hat was her portion or fortune, and a par- 
ES ticular? given” in 'of what her perſonal eſtate 
"amounted to, wherein: (inter alu) mention 
Was made of « mortgage for 1300 J. taken 

in lady Bacon's name gen ox Baron ding, 


wache k her three e daugght EXeCULTINGS, and 
: "their 


make a ſettle- 


2 Vern. 85 of doner, wherein it, was. Provided that, if 


1 3 1 


heir. huſbands © gave a declaration of truſt 
tat half belonged to Lady Hare, and half 
to lord viſcount Hereford. A ſettlement 
dus made by the defendant, after ſhe came 
of age, purſuant to the marriage agreement, | | 
and then lord Hereford died, having made 
the plaintiffs his executors. The queſtion 
mis, whether. this money ſhould go to the 
plaintiffs, or ſhould ſurvive to the wife as 
3 choſe in action? The Lord Keeper, in 
determining; obſerved, that he laid no ſtreſs 
upon the declaration of truſt ; putting that 
out of the caſe, the law-of the court would 
reſume a promiſe ;. and, in all caſes where 
there was a ſettlement equivalent, it would 
be intended the huſband was to have the 
portion: the wife ſhould not be permitted | 
to have her fortune and joĩnture both, and 3 
the rather, in this caſe, becauſe it was a . 
ind the huſband could not come at it fo aa 
to alter the property, without the aſſiſtance 
of a court of equity ; and the defendant was 
condemned in coſts. 895 | 


But lord Hardwichs ond; upon. this 2 Atk. 444. 
| head of equity, in his judgment in the cafe 
of Laney v. Duke of Atbol, that all the caſes 
to which this prineiple had been applied, 
vere upon ſettlements. made before mar- 
rage, and that he could not find a caſe ſo 
determined, where it was a voluntary ſettle- 
ment after IG. And his Lordſhip, in 
that 
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herſelf, neither had ſhe 4 faiber ee, S 
wo contract for her. 15 


payment thereof, he 
Fa ' have the remaining 
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7 it cake, i in adi ſecond 8 had | 
been made after, marriage on an acceſſion of 
fortune to the wife, held, that the huſband 
was not thereby a purchaſer of that acceſſion 


of fortune; and the ground he went upon 
was, that there was 10 contract on the part of 
the wife; for ſbe was incapable of contracting 


. 


And if 2 ſettlement NEON marriage be 


expreſsly made in conſideration of part of the 
wife's property only, that will deſtroy the pre- 
ſumption that it was made in contemplation 


of the *phole of her fortune ; and, in ſuch caſe, 
I apprehend, what is not ſpecifically convey- 


| ed to the buſband will ſurvive to the vife, 


ao. ay on the. wan 7 the plain: 
tiff's. father with the defendant, who had a 
portion of 300 J. in her brother's hands ſe- 
cured by his bond, a farm was ſettled upon 


a the defendant for her jointure, expreſsly in 
conſideration of 1004. paid for her mar- 
riage portion; the huſband afterwards dy- 
ing indebted by bonds, wherein he and his 


heirs were bound, and actions being brought 


- thereupon againſt. the plaintiff, as his heir, 


to ſubject the real eſtate deſcended to the 
exhibited his bill to 
200 J. of the portion, 
— mos" 82 W * 1 of 

the 
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1 .- 35 J 
the debts. Ie was pretended by the defend 
nt that there was but 100 J. of her portion 
to be paid, and that it was agreed by her 
huſband and herſelf before marriage, that 
he remaining 200 J. ſhould be her's; and 
beſides, that her huſband being dead, and 
this being a debt to her, not diſpoſed of, it 
did by law belong to her. But, for the 
plaintiff, it was ſaid to have been expreſsl7 
agreed before the marriage, that the re- 
mining 2001. of her portion ſhould be ap- 
plied to pay the huſband's debts, if there 
vas occaſion. Neither of the agreements 
were well proved. The Maſter of the Rolls 
decreed the 200 J. to be applied rs 
payment of the huſband's debts ; but, o 
appeal to the Lord Chancellor, his Laab 


was of opinion, that, as the caſe was, unleſs 


there was an agreement that the huſband 
| ſhould have the 200 J. it would ſurvive to the 
| vife, and therefore his Lordfup directed an 
tue as to 1 Nang, 


And if, on the marriage, there be an 

ogreement made, tn conſideration of the 
| vife's. Portion, to make a ſettlement upon 
ber for a jointure, and to' ſettle lands upon 
the children of the marriage, and the wife 
; des before the ſettlement can be made, yet 
ber portion ſhall go to the huſband -or his 
repreſentatives, and ſhall not ſurvive to the 


| ſepreſentatives” of the wife; for he, being 
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«Dire in ab ky . wife deins 
ber huſband, who, it was alledged, had in 
e eee, of her fortune, which he ex- 
pected to receive (and which was repre- 
_ ſented to conſiſt of lands and money on bond, 
and to be of the value of 500 J), ſettled 
upon her a jointure of 45 J. per annum; the 
wife alledging the jointure fell ſbort of what, 


by the marriage agreement, it ought to have been, 


and no fine having bern levied, nor aſſign- 
ment made of the bonds, the court diſmiſſed 
a bill brought by the huſband's-creditors to 


_ fubjet her property to his debts; ſaying, 
that the widow had the title in law to the 


lands, and the ſecutities remaining unaltered, 


and being choſes in action, the benefit where- 


ol ſurvived to her, equity N 11 inter- 
opt to wreſt them from ber. 


1 a feme covert be a Wos ee her huſ 
. band, by virtue of the marriage, will be in- 
titled to the mortgage as a choſe in action, 
though there be no ſettlement; and, if it 
de reduced into poſſelſion in his life, it will 
go to his executors, and not ſutvive to bis 
wife. The caſe of Packer. v. Nynabam, as 
to this point, ugs attended with circum- 
ſtances, peculiarly Rriking. It was thus: 


Mrs. Ante _ e to the, 8 5 


1 363 A 7 _ 
of Bl ied" to her by a mortgage for __ 
years taken in the name of truſtees, and fle. | A 
wile to 3000 J ſecured in the ſame manner, 
taken in her own name, and to other per- 
ſonal property, became a lunatic; and, on a 
commiſſion of lunacy iſſued out for that ; 
purpoſe, the cuſtody of her perſon and eſtate 

was committed to one of the defendants. 
Some time after, Philip Packer, the plain- : 
tiff's brother, by ſome contrivance, got at 
the lunatic and married her, without making 
' any ſettlement or proviſion for her. Packer | 
and others were afterwards com mitted by 
the court to the Fleet, and it was ordered, 
a the ſame time, that all the deeds and „ — 5 
ſecurities relating to the lunatic's fortune, 5 i 
and alſo her jewels, &c. ſhou}d be brought Hh 

and lodged with one of the Maſters of the 

court, in order to ſecure ſome proviſion for 

the wife in caſe ſhe ſhould ſurvive her hu. 
band, and likewiſe for the children of that 
marriage, in "caſe there ſhould be _ 
Some time afterwards, on Mr. Packer* . 
plication to the court, by. petition, to _— 
the commiſſion of lunacy ſuperſeded, it —_ 7 
ſo directed; but, in regard Mr. RES: 5 
cate was much incumbered, and he, bad e 
made no ſettlement: on his Nite it Was, at bor hn 

the ſame time, ordered that ſo much of the ES 

5001. as was neceſſary, ſhould be applied „ 
towards di ſencumhring his eſtate, and the 
rlidue ig out in a * of lands, ä 
| %, A a Os 3 5 11 855 323 


K % 


N hieb, 1 with * much of Mr, 
: Packer eſtate as would wake up 500 |. per 
annum, "was to be ſettled i in ſtrict ſettlement, 
1 the reſt of his. lady's 8 Fortune | Was to be 
es paid and delivered to him. | Mr. Packer 
£299. er complied. with any part of this order, 


725 but, being indebted to one Coadinge in A 8 
$00 3 um of money, Goodinge brought | 


3 his action againſt him, recovered judgment, 
and took. out. a ff. fa.. and thereupon the 
mortgage of, 3000 f. was ſold. by the ſheriff, 

- and the debt paid. After this, Mr. Packer 
"E indehted | to the Plaintiffs his ſiſters 
Ft in about 20004. each, given them for their 
ed did; by indenture taking notice 
1 1 - thereof, aff ign the 55 mortgage, | 
An all ſecurities taken for the ſame, and 
_—  ' a other. the. fortune and portion be- 


* 


A longing. to him in right of his wife, to {Wat 
_ utes. in wuſt, in the firſt place, to pay Wiſs 
JJ to the plaintiffs their portions, de 
. and then, in truſt for himſelf, his execu- be 
_— 5 ou and adminiſtrators. . Some time after- kn 


. Wards 5500 J. was paid in, and Mr. Packer. it. 
1 5 not having, complied with the terms of the Wu; 
x laſt order; that ſum was again placed out har 
125 „ inteteſt on a ſecurity taken in the name an 
f ajunior Maſter of the court; ſubſequent nd 
=. 5; Pe 8 to which, . Mr, "Packer, died inteſtate and oe 


Gm 
5J 
5 


3 3 hor wy without iſſue, . an in about two years Mrs. giv 

=O Packet died "i e iſe inteſtate and without wht 

_—- ve. Where A the e who. were Wn 
- a EO. LI 3 e 1 8 * 1 ſiſters 2 


a e 
| "bc 355 St ; ä bir ny 1 2, 1 
filters: and heirs at law to Mr Packer, and I 
aliv creditors | as above mentioned, took out'?. rr ij 
letters of adminiſtration to him; and the | >" 
eſendant took out letters of. adminiſtration © 1 9 


to Mrs. Packer, the wiſe, and- brought a 10 r 


croſs bill to have the fortune and ſeeurities N 2 

delivered over ay ö him.” „„ . k 4 
And 64 court e ia a8 0 ine ound, . i 1 4 
marriage, it was then out of the caſe, and Blois Martin 5 

that the order of the gth of March was like- 1 Hu. "Ye 

wiſe to be laid aſide ; for as the huſband, Supra, 348. 

it he had complied. with the terms of that 

order,” would have been a purchaſer of his 5 

vife's fortune, ſo he not having complid 

vith it, it was juſt as if no ſueh order had 5 

been made; that the wife being dow dead, bo 

ind no children left, the reaſon for this | 5 

owt's interpoſing was at an end, and then 5 1 

a the 55007. that being paid „„ 


the coverture, was the huſband's money, and 
he property abſolutely veſted in him by ß 
ly. That although the court had thought „ eags 
ft to lay their hands on it, and had power ſo 4 "ttm net} LR 
udo, it having been paid into the Maſter's s 5 e ee, 
unde, yet that was only in the nature of a 1 ltd a6. 555 | 
caution till the huſband ſhould make ſome 1 „ 
proviſion for his wife, whict being then unnszgm 

icceſſary,” equity would follow the law and. . 

fre it to the huſband's repreſentatibes to , 
mom it belonged: As to: the three thou- 8919 „ 
* dane, that ee fold by the. ſheriff. e, 0, 1 


„ 
2 WD. 
355 8 8 fi. Aa before the 1 0 2 pen | 


digs 2 muſt take place againſt the aſſign- 

though perhaps the plaintiff. might 
8 an equity to the remainder, after pay- 
ment of Goodinge's- debt ; for the huſband 
might aſſign over a term on mortgage for 


| Boſoil v.. | ſo he might likewiſe the truſt of ſuch term, 


Ns. 428. and it would prevail againſt me wife though 


_ Infra 357. the furvived. 


p 


WO 1 ö But: uh S's rol aftually . 


* mortgage to which he is intitled in right 


i nis wiſe into . poſſeſſion; by procuring 
payment thereof; or an alienation of it by 


44S 


1 + . . himwilt-not'be binding upon her after. his 


death, unleſs it be made for a valuable conf- 


Aderation; for if it be otherwiſe and he die, 


ſhe ſurviving, Tuck mortgage will go to her 


\ . ; * A 5 x | 2 ' 
das chole in e, _ RI exe⸗ 


= 


. 4 * 2 I : Ki % : oy : "s 
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; "FEM Thus: 1 * 1 's 6 "DEM 
N en 3 | married, the ſiſter of the defendant, whole 


2 Vern. 401. Portion way ſecured. to her by a mortgage 
-— a i. St. infeedf. part of the defendant's eſtate, after 


marriage made an aſſignment of his intereſt 
= in the mortgage; and, by articles between 


: 7 13 him and ſeveral truſtees therein named, the 
2 called in and e in 


und, to 1 
. W w_ F > £8 1 3 * L R 8 * 2 
* 9 a * A * ; 
; #8 4 


years, which he had in right of his wife, and. 


2 
n 
T 
p 
8 
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wy" wiſe ad their iſſue, aa to the 
right heirs of the huſband: The huſband. | 
ind wife being both dead without iſſue; the 
| plaintiff claimed the benefit of the mort» -- 
| gage by virtue of the articles, as intitled 
under the huſband. But the court diſmiſſed 
the bill, becauſe the mortgage being but in 
the nature of a choſe in action, the huſband 
had not an abſolute power over it, but only 
aright to reduce it into poſſeſſion, which not 
having done, his aſſignee ſtood but in the 
place of the huſband, and could have no 
greater right or power than the huſband 
himſelf. had, and that was only to reduce 
it into poſſeſſion in his lifetime, and he 
having neglected ſo to do, i ſurvived to the 


ife, notwithſtanding the articles, and n. 3 


tober . e IG; SF 


. 1 
3 4 L I-45 4 


Although. a mortgage, to 4 the hu 


band is intitled in right fs his. wife, will ie 


ſurvive to her in caſe of his death as againſt 8 


his executors , or aſſignees to his uſe; yet - 
if his; creditors get. poſſeſſion. thereof, and ps 


thereby: oblige. her to apply to a court of 


W + $5 


equity for aid, the court. will not interpoſe” | 


Its * to take the benefit thereof from 


* 
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| Thus while a keine ſole Noftzigbe in fee” 
for 8001. had married a tradeſman who be 


eme a bankrupt, ona commiſſon of bank-- 
55 a 3 SY, ant 


Poſvil v. 
Bran den, 


2 Will. 458. 


ay 350+ "= 


1 


9 
& r 


— - 


4 
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1 IS 4 19 459. But if there had ben any wliches before 
3 84 wee that this morgige 
| V wr! 


Tf 358 1 
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ruptey "PAM PRC arg out againſt. him, the 
. commiſſioners had aſſigved over all his eſtate 
3 Will. 197. real and perſonal, 'which included this mort- 
7.” 0. Afterwards the huſband bei ng dead, 
and the writings: relating to the mortgage 
being in the aſſignees hands, a bill was 
brought by the widow of the bankrupt againſt 
3 be! 2 aſſigne es far them; and to have the bene- 
Lo . | fit of the morigage. But it was held by 
85280 bis honor the Maſter of the Rolls, chat the 
widow being plaintiff againſt the aſſignees, 
ſo that ſhe and not they ſought aid in equity, 
and there being in the mortgage-deed a 
covenant to pay the mortgage money to che 
wiſe; this debt dr; choſe in action was well 
aſſigneg by the commiſſioners. to the aflg- 
nees, and veſted in them; and if the right 
to the debt was veſted. in tbe aſſi ignees, a 
plainly it was, the legal eſtate ol the inherit 
Anse of the lands in mortgage continuing in 
5 the wife was not material, it being no more 
c than a truſt for the aſſignees. For the truſt | 
3 5 if the mortgage muſt follow the pfoperty of 
WE.” a4; the debt, elſe the mortgagor would be in a 
ver hard caſe, namely, liable to be ſued by 
ttt aſßgnees of the commiſſioners upon the 
Covenant; and alſo" in an ejectment by the 
; wife of the mortgagee, N * latter ſul 


. Ten 0p be iqjoing in e equity. 8 
5 at nas ; - 


=” 


% 4 
- 
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1 *s 1. 
bone) ſhoufd hay 


truſt for her, they would have been a ſpeci? 
ße lien thereupon, a «nd: hone, dern c * 
from the bankryptey. 3 


5 *&- * . en ' a , 


Ain ihe Ht "caſe; the Miſter ache MY 
obſerved,” that it might have been A matter 
of different conſideration, Tf "the" allignees' 
had” been plaintiffs in equity,” and defired 
the aid "thereof to ſtrip the widow of "alt 
thit ſhe "had, towards the bing of which 


equity would hardly have lent any aſfiſtance; 


had the allignees, claiming omder the 
hankrupt huſband, could de in na better 


plight. than the huſband woy!d ALI 7 oh 
ind if the huſband. bad in equity; ſued. 

the money, or elle prayed that the 3 
gor might be forecloſed; aug. probably, 
vonſd not have. compelled the ee, to 
pay. the money. to the buſband ,, withopr his 
making ſome proviſia jon for his ike -; OF 8 6 leaſt 
the wife, by an application to the "court 


againſt the hi uſband; and the mongagat," ke 


£5 he 4.8 i 4 an 214 


have prevented the payriient of the money to 


"ag 4 3b 


the huſband, Unlels ſome Pede Rog h n 


6 Yi; 


{Thi ugs 12 
made for he 1525 ” * 7 ; . 


8 m{4 * e 2597 101 "ov . Is 


| But even in chst caſe, hoh ae 
hend that if the huſband -vas-hvingy® the 


* of the 1 would be allowed 


e continued 10 ihe wife as Bennett —U— 1 
her provifion, or ſhould have bern Alligneck i in 2 WI I. 316. 1 1 
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vide - 
Jacobſon -n. 
Williams, — 
1 Will: 382. 
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the intereſt of the mortgage during his life 
© becauſe; iq that. be would have e been in. 


Although a court of equſty will not uſe 
its authority to aid the huſband, or his af- 
ignees under à commiſſion of bankruptcy, 
to obtain the property of the wife, unleſs 
he be provided for, when it cannot be got 
at without its interpoſition, yet it will not 
deny its aſſiſtance to an allignee of a parti- 
cular choſe in action, the property of a feme 


covert, if he hath, paid a valuable conſidera: 


bus, "where" . the defendant's firſt hul- 
band, being poſſeſſed for the reſidue of a 
term &' thirky-one years, granted by L. in 
the year 1676, conveyed it to truſtees for 


the ſeparate uſe and benefit of · the defendant 


his wife. She married s. a ſecond huſband, 


S. firſt. mortgaged this term to V. who then 


with him affigned it to the Plaintiff T. and 


then 7 brought a bill againſt , the wife and 


» x 


her truſtees to compel them to convey. the 
legal eſtate to the plaintiff, and it was ſo 


decreed; for as a huſband may diſpoſe of a 


x » 


45 ; 


term for years where the legal eſtate i is in his 
vile, fo be may of the truſt of a term, 


* 


*. 


—— 


©” 


3 


3 
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kg objected in this caſe, that the buſ- 


band had made no ſettlement; or-proviſion 


for his wife, and as if he was plaintiff the 
court would not decree the truſt. es to aſſign 


to him without making ſome ſettlement on 


her, his aſſigaee ought not to be in any bet- 
ter ee . een W 


by, the court. 


It is ET kits to See 


* — 


231 L 


- dif 


tinftion taken by the Maſter of the Rolls, 


as to the chaitels real or choſes i in action of a | 


me covert, between the caſe of the allignees X 


of a. bankrupt, obliged to have. recourſe to 
equity to obtain the wife's fortune, and che 
oft caſe of a ſpecific aſſignee, 
better opinion ſeems to be, that in the for- 3 
mer caſe the courts of equity would not inter- 


For the 


pole in favour of the aſignees, to take that 


part of the wife! » Property, which the bank- | 


rupt himſelf could not get at. without their 


interference, unleſs ſhe were provided for, 
but that they would give their affiſtance in 
the latter caſe to 2 ſpecific aſſignee, although 
they would not "aid the huſband himſelf or- 
bis aſſignees under a commiſſion. - 
though theſe deciſions ſeems at firſt contra- 
ditory, the « olkim j in both caſes being found-. 
ed on the intereſt of the huſband in his wife's 
fortune,” yet t they appear to me on reflection ; 
perfectly reconcilable to esch other, and 
Ry” founded | — Principles of the 
5 HOT Pa 


As al- g 


pureſt equity The 8 only objea 

= 2 laws is to do juſtice to the 
= _ - <reditors/at large, by procuring an equal 
2 _ diviſion of all the bankrupt's property from 
which he may be thought to have derived 
credit, and to which the creditors have look. 
ed as to their ultimate f-curity ;, and to that 
end, they veſt that property in the aflignecs, 
who from the time of the act of bankruptcy 
committed ſtand by virtue of theſe. ſtatutes 
in the preciſe ſituation the bankrupt would 
 havebeenifno commiſſion had iſſued. This 
J being their object, there js no reaſon why 

| equity ſhould extend them farther than what 
WE. neceſſary to obtain, that e As the 
eee 1855 dbankropt therefore can gain lo credit from 
5 the principal of his wife's fortune when it 
A _-win-the hands of an officer of the court, or 
of a third perſon, who cannot be compelled 
to deliver it up but through the medium 

of a court of equity, becauſe in that caſe 

uk can never become part of His ſtock, : there 

HR is no equity to induce the court to give an 
. 34 7k to, the aſſignees againſt the wife, 
5 . which A cl refuſe to the bankrupt him- 
3 From the intereſt of her fortune he 
may be laid to have derived credit, as that 
YN | | 8 wat bis hands and. enables him to 
that there- 
ks his afignees will be aflilicd to procure, 
FIC but to the N this reaſoning » wal no 
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"pry a8 to thay! ile claim of the afſigh 


and of the wife ſtand in equity upon an 


equal footing. The former applies for the 


aid of the court to enable them to procure 
all the bankrupt's effects io pay his (debts; 


the latter prays the eburt not to intetfere, 
a the conſequence” if they do will be her 
being left deſtitute in the event of ſurviying 


her huſband, although there is property on 


which the has a claim. Both applicants are 
innocent perſons, having ſuffered, 'or being 
liable to ſuffer an injury, coplequently 


r . 
05.4 + * 


equally favoured i in equity; in ſuck caſe, 


therefore, equity Vill ſtand indifferent, and 
vill jend aid to neither of them, but will | 
Jaye the; law. to take its courle., Ber the 


caſe i is different where the buſband alieges or 
charges, his (wife 's. chaite! real oc,' chaſe. in 


K able conſideration 4 + for A 
05 the alienee looks to the ſpecifie hing 


in his contract, and gives credit to the pro- 
erty, and not to the perſon, . and the.courr 
conſider-him as having a lien thereon, w which 


equity will; inforce, i it being a rule in equity 
always io ſupport: a purchaſer, whoſe. tale to Ile 
property purchaſed is founded upon a civil: as 


will gs, moral ebligation, -againſt-a volunteer, 
or one whoſe, claim is founded, upon 4 moral | 
ergy ” 1 5 * In which 1 it ee e. me, 5 | 


n "A . * 


f b h 1 | 
age at "in lame! 
1 7 3 DR + & | 1 2 


5 8 buſband with 1 


. which the alience hath en where, be- 
Confidence and the other who hath not, a toſs 
= _ muſt be ſuſtained, equity will aid the latter 


1 a gainſt the former; for it is a "24886 that, 
A > Ki mmary moſt muſt ſuffer moſt. 


= - +4 ow Thus, a promiſe by a kuſband 1 to Abe 
1 bis wife's mortgage as a ſecurity for a debt, 
E _ _ 5 accompanied with a lodgment of the deeds, 
= + although no alignment thereof be aQtually 
__— made, will be ſuch a diſpoſition of it in 


* 59 


| 9 as will be good againſt, the viſe 1. 
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. „ den Des vine one of three fle 
= Dandy, intitle; to their brother's perſonal eſtate; 
tte brother died inteſtate,” and adminiſtra- 
daun was granted to to other perſons, with 
tttzße hee fiſters and their huſbands ; one of 
ttt adminiſtrators came to an agreement to 
3 "Side the perſonal eſtate into thirds, a third 
1x be allotted to esch; à memorandum un- 
. daer the zecbunt was ſigned by all; two 
=—_: mortgages, one in fee” and the other for a 
= -- tcterm, each for 1801 were allottec to D. 
Voife che legal intereſt was not aſſigned, but 
=  _  by-the"yriemorandum was agreed Jo to” be. 
__: | Before/any alligneent, B. borrowed 2001. 
_—: of ihe plaintiff on note, and by agreement 
5 under note toe notice that he a che bet 
ter 


; «dt EE. Wt -Þ WOE, A N ' 
%%, # x * 0 £ 1 


wife, that the mortgages were her choſes in 
on, and not having been affigned by her 


huſband ſurvived to her, or, at leaft, that 
ſhe was intitled to them on paying the TE 
if's debt. The adminiſtrator of the huſ- 
| band infiſted, that in equity what D. had 
done amounted to an affignment, and that 
he was intitled to redeem the plaintiff But 
i was adjudged, that the agreement amongſt 
the three ſiſters, and the ſeparating the $ 
mortgages from other parts of the eſtate, 
was an appropriation of them to D. and 
his wife, and that O. 's heir and adminiſtra- 
tot were truſtees for D. and his wife in the 
tao mortgages: that D. being intitled in 
right of his wife to the truſt of theſe mort- 
gages, had a power to aſſign them for his 
| own uſe: that leaving them with the plain- oF 
if, and giving his note promifing he would 
procure them to be aſſigned, amounted in 
| Equity toa diſpoſition of them for fo much 


s to ſatisfy the debt to the plaintiff, but 
not for more. For though be might have 
N 2 of the whole inthe manner ” did, 

bis 


| 5 36 5 1. e 
| vis ſecure the 2001. left two -mortgages' | 
vich him, which he was intitled to, and pro- 
 miſed forthwith"{o-affign. Before any thing 
done D. died; the plaintiff s bill was 
| brought againſt. the wife of D., D.'s admini- 
frator, and the mortgagors, to be paid his 
200 J. and intereſt, or to forecloſe the mort- 
g2gors. It was argued on behalf of the 


' 


* 
- 
x oy 
g : 


enjoy. Seven years after. be died in debt, 


debt; which deing done tlie mortgages be- 


© 366 3. 
"is intention was only to ſecure the plan's i 


longed to the widow as: ber ehoſes in action, 
and not to the huſband 5 adminiſtrator; Thar” 
although one of the morigages was in 5 
made no difference, for a huſband ea 
dipoſe of the wife 8 mortgage in 2 as well 


as her” panda for a term. 
ad + 


"Where. a 5 haying. 1 war- 
riage, purchaſed a term for years tochimſelf 
and his wife, and the ſurvivor, and the exe 
cutors, adminiſtrators, and aſſigus of ſuch 
| ſurvivor. for the reſidue of the term, mort- 
paged. it without the wife" s joining, with 2: 
W.- "that. if the huſband or wife, or 
either of them, or their or W of theic 
executors or adminiſtrators, ſhould pay the 
mortgage · money and intereſt at the day, 
then the mortgage ſhould be void; and that 
until default of payment, the huſband, his 
executors, and adminiſtrators, ſhould quietly 


. | 
£Y a „ $545 oF 25 * 1 
n 


leaving his wife executrix, and the money 
unpaid. The queſtion. was, .whether the 
equity of redemption of this term was aſſes. 
for the payment of the buſband's debts, or 
it ſhould go to the wife as ſurvivor? 7 
it was held by the Maſter of the Rolls, that 
the ſettlement on a wife; being made after 
marriage, was a voluntary conveyance z, that 
8 only a term . years, and conſe- 

£ quently | 


MS. ” F N 2 She = * 


i 


quently always in the power of the huſband 9 
to forfeit or aliene, the mortgage was an 


tion. For though if the mortgage money 
bad been paid before the day, the mortgage 
would have been void, and conſequently all 
things would haye been in ſt uu quo; yet de Vid 
mortgage being forfeited, the equity of re- 


#+ & a 


demption was now e a. creature of 
equity; and it being in the caſe of creditors, _ | 
and the redemption” given, as well to the 
executors of the huſband as to the executors. _ 
of the wife, and the lat proviſo being, 

the huſband, his executors, Sc. mig 
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2 Ch. Ca. 5. 


Ca. temp. 
Talbot 54. 
Earl of Bel- 
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6 Brown's 


Parl. Ca. 520. 5 
Lord Howard et al. v. Sir John Napier, 3 Brown's Par, Ga. 


5 Hard. 512. 
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7 HEN a perſon dies. — a v. 


 faddled with a debt, and the' owner does no- 
thing from whence an inference can be 
drawn, which fund he. meant fhould be ap- 
 Plied to diſcharge it, it is a rule in equity, 
that the fund which received the benefit by con- 
tracting the debt, ſhould make ſatisfaction. 


The conſequence of which maxim is, that 


if money be borrowed upon mortgage, and 
the mortgagor die, leaving a real and per- 
ſonal eſtate, and charge neither of them ſpe- 


- cifically with payment thereof, the latter 


ſhall be burdened there with; for the debt 


being perſonal, the perſonal aſſets ought to 
be firſt applied to diſcharge it. If an execu- 


tor therefore hath aſſets, he is compellable 


to redeem morigages for the benefit of 7 


heir. 


— F : 


And the law 0 


riety of funds, one of which muſt be 


the "008 al ae there 
be no bond or covenant from the mortgagor : 
. 8 | ©” 9 e ef to 


JESS; 
{to the mortgagee, to ſecure the payment of 
the money lent; for the heir or deviſee of 
the mortgagor may notwithſtanding compel 
un application of the perſonal eſtate, to pay 
off a mortgage. Thus, it was objeQted in 
| the caſe of King v. King, that there being no Ki 
bond of covenant for the payment of the 
money, which, in that caſe, had been bor- 
wwed on mortgage, there was no debt; 

and the caſe of the Sduth Sea loans was cited, 
wherein it had been ſolemnly determined, | 
that the borrowers were not perſonally liable 
to pay. the money borrowed. But the court 
were of opinion, that every, mortgage im- 
plied a loan, and every loan implied a | 
debt; and that though there was no co- 
yenant nor bond, yet the perſonal eſtate f 
the borrowers of courſe remained liable to 
pay off the mortgage. And that with regard 
to what had been ſaid of the South. Sea loans, 
it had been always taken that 'the Company 
gave credit to the ſtock that was pledged 
only, and took no notice of, nor made the 
laſt enquiry after, the ability or circum- 
ſtances of the 3 but W en. 
irely upon the ſtock. | | 


Although A eien e may fs 7 
either the heir or executor, and, in either 
caſe, will be intitled to the benefit of his 
ſecurity, yet if the heir be charged in debt, 
en the executor bath. * the heir may 
B b 1 1 
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2 Ferie J 8 bara fattus, i as well a as © an ls ary natus, 
8 will now. be allowed the benefit of hari ving 
thei real eſlate diſencumbered for him. Thus, 
* where M. deviſed his. lands at H. then in 
mortgage for 300 l. to R. in tail, remain- 
der over, and other lands to T. ſubject to 


"2 : mein, the payment of his debts, i in caſe bis per- 
=: , onal eſtate, and other eſtates, deviſed for 
1-300 ep, that purpoſe, "ſhould not prove ſufficient 

8 5 W 1 farisfy all of them. The court was of 
5 * 1 that the perſonal eſtate muſt be 
„ applied to pay the 1300 J. as a debt of 
55 he teſtator, and that the real eſtate, deviſed 


; "2 Þ FE for payment thereof, ſhould not be liable, 
: ; 4 Dn 2 unleſs the perſonal w: was Hot ſufficient. 1 
1 « BI: "a And fach debt, on mortgage, will Jef 
: 5H 2 


{ 3 75 | the vico 1. * atomen moiety i 5 th po 
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| Pockley v. 7 1 og L. baving lent R. 1600] 
N Pockley, 
„„ 
. morigage for the money in Ns name, 
name of 


Wy Popley v. and then died; his executors refuſing * 


q Popley, lend the other 14001. P. advanced 1 500/. 
= - * * of his own money, in the purchaſe of an 
2 TS” 5 annuity 1b c oe of the lands contained 
3 i Leg took an aſſignment of 


protect gs 1 de- 
Mn” TONUTSES $1 "eclaring 


To 


Wa "aa in en to paß the ; 


"with an intent to lend 1400. more, took 2 
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ding the 8 be * the * 


fr of him and his heirs: P. then made hid 
will, appointing all his debts to be paid, but 


particularly mentioning the debt of 16007. 
to $,'s eſtate, and thereby deviſed his 


ns, whether this debt ſhould be paid out of 
the real or perſonal affets? And it was re- 
ſolved, that the n nn e 
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ture of a Welſh mortgage, and there be no 
certain time for redemption, yet the rule is / 
the lame! as to the application of. the aſſets, _ 


IK 2 man ks 2 ſettlement of bis eltetes 
upon truſtees for performance of his will, 
and payment of debts and legacies, and at 
he lame time make his will, and 'thergby - 
deviſe that the truſtees ſhall pay feveral le- 
gicies, and that the ſurplus ſhall go to the 
heir, and make bis wife executrix ; the fame. 
rule applies as to the diſtribution of the 
aſſets ; for if there had been n executor 
named, the adminiſtrator muſt have applied 
he perſonal eſtate | in' cafe of the teal; anda an 
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| real eſtate to his nephew: P. dying with 
where, by the cuſtom, his widow was in- 
titled to a moiety of his perſonal eſtate, 
be queſtion between the widow and the 
nephew, who was de viſee of the real eſtate, 
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. cerutur tales no more to his own uſe * 
"mY „ adminiſtrator.” Thus, where R., having three 
> brag ſons, R. C. and H. and one daughter, K, 


0 8 - 
OT cg 5 


1 1 


made a conveyance of the manor of 6. 
to truſtees and their heirs; to pay his debts 
and legacies, , and ſubject thereto for per- 
formance of his will; and at the ſame time 
made his will, and thereby directed the 
truſtees to pay 2000 ll a- piece to R. and C 


600041: to K. his daughter, and the ſurplus u 


F. his beir; and alſo deviſed, that his three 


_ younger children, R. C. and K., -legatees, 


ſhould: releaſe to | his executrix all ſuch 
actions and demands on his perſonal, eſtate 
as they ſhowld have, and made his wife exe- 
cutrix, but gave her not thereby in terms 
his perſonal eſtate. The queſtion was, whe- 
| ther the Executrix hond be liable to the 
ber of N. C. and K., in aid of F., the 
heir, ho Was to have the ſaiplus of ali 
ſhould, raiſe. from the ſale of G lt wa 
agreed ſhe muſt be liable as to the creditors; 
but as ro the younger, children's. legacics, it 
Was inſiſted, that there ought to be. no aid! in 
flavour of 7 the, heir, for when the legatees 
vere by the will to; relesſe all demands out 
of the perſons) eſtate, they could. make no 
demand iberenpon: that this. clauſe ſheved 
dhe intent of the teſtator, that che perſonal 
eſtate ſhould be ; diſcharged; that, een 
dhe executrix; ought 10 enjoy; it free again! 
FI A. hich the teſtator dil 
charged 
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targed her, eſpecially. when. he. had other . = 
wile provided for their fatisfaCtion z and ww 1 4 
jucplus 0 F. the heir, was expreſe ix n _ 


debts. and legacies paid. Bur i it was. argued 


on the other fide, and re ſolved by the court, f % 
my 2 5 jo 1 1 | 6: 
that regularly; the perſonal eftate muſt go in Tone). 
ee den n HEINE: Wide „ 0 + 
er be berwirted to alter- the eqütablle © -5iad... ll 


general law. And the Lord Chancellor de- £ 
xeed, the! perſonal; eflite. Ge Seda? "© 

tu in aid of the, heir for what he ſhould tbe, 
e withal, not only as 0 the creditors, =» 1 
hat 35 40 ide legacies. charged eo Cafeld 3 — 
nariely,. 2000 and 6007 to ide e — 8 


children. Fg 14 4 wy 735 615 Dis > 57 0 


But i it ir obſervable, chat in the. prec i bo 8 
aſe, the. releaſe furoiſhed ng ground, for ins. mind 
ferring an, intent in the teſtator to diſcharge 5 7 IJ 
hs perſonal eftate ; there being a reaſon for... ij 

iv, pamely, ihe perſopal eſtate, being in 
425 Yang Bf fs was, liable to the, chil>, 1 
ren for portions. «Sts acom Egan „ 8 


den lads "he be dei viſe” for"payr ment Anoapens ; A 
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of debts and legatics, and che reßddus bf the * Vent. 348, 
dal ifs, after th ds hu anos Foo" ogg 
pad; be pivent6"the cite go , 1 22 
= perſonal eſtate wit "Horwith anding, 1 CITY _ 

be! applied" as Far as it” wil 80, ic the pay %. 


he of the des, andthe land etc nos 
Arber than is tA "16 make up the  —- = 
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—_ "deficiency ; ; Wes in "this mY the intereſt of 

5 : kN 0 - the executor, in the perſonal aſſets, is | the 
—_ - fame, whether he takes them by expreſs de- 
_ viſe, * 
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<3 - * 85 Nr ot 2 
85 if eee mortgage, hs 
| terwards, by his will, deviſe lis Penſonal eſta 


nevertheleſs, een 
l the, WINGS 
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But, howev . we are to obſerye, that 
althou oogh” the perforal Eſtats be the proper 
fund out of which" mortgages are to be paid 
off, yet; if the teſtator direatly © wig rk It, it 
will be diſcharged! thereby. F 


% 


8 8 Thos, 5 hers Sir William V poſſeſſe 
1 5 of a wary and perſonal eftate, the former in- 
+ +72 © | Gunibered by ſeveral mortgages of his an- 
„„ eſtors, made his will, in Which was in- 
ed this particular clauſe: 91 deſire al 
my debtis may be diſcharged by my exc- 


eee, e Jede heavier. debts. cher 
h bnd, and, after giving, ſeven! 
.. 
4 Xt - 5255 Nos wy Ve d ther, 3, 9 70 he made executrix, deſiring b her 
_ Cc: hal all;his-juſt debts cal ; the mother, 
die the:making. the will, bought in the 
2 montgages, [which were aſſigned io her, and 
e 1 the payment of . which, the ſon entered 
0. | to a cove me.” He + gh in 1741, there 
4 „„ 1 ag d 


among his relationa, the perſonal eſtate muſt, 


4 cutors, 1 mean thoſe only of my own con 
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© pr— S—_— gags me 


a a © 


* 5 1 

laing been no payment. or de mand 4 a} 
principal or \ intereſt for twenty years. In 
1744, the mother brought a bill againſt | 
the preſent. plaintiff and defendant L. and 
V. who were the co-heirs at law of her ſon, 
ſor payment of the mortgages, or elſe to 
ſorecloſe. Afterwards ſhe dying, made La 
one of the co-heirs, her execute, wha 
got his name ſtruck out of the original, 
and now brought à bill of revivor againſt 
the other co-heirfor a ſale of the mortgaged 
premiſes, and that, out of the money -arifing 


thereby, the Principal and intereſt due 


ſhould be paid by V. the deſendant, the 
plaintiff claiming by a double right, as exe 
cutor of- the mother, who ſtood in the place 
of the mortgagee, and as co-heir of her ſon. 
One queſtzon was, out of what fund theſe 
mortgages were to be paid? And it was 
held by Sir William Forteſcue, Maſter of the 
Rolls, that the will, by which it was agreed 
mat he had a power to charge his real or 


the proper rule to go by, as far as it directed: 
ſo that the queſtion was, whether, and how 
lar, he had done ſo? It had been infiſted, 


fund, it could not be diſcharged without 
particular words j and that therefore, though 
there was a direction for payment of the 
debts out of the real eſtate, that would not 
ee fund, but * only make 
B b $: 1 good 
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| perſonal eſtate with theſe mortgages, was 


that the perſonal eſtate, being the proper | 


T: 3 6 = 
good any deficiency of the petſonal eſtate; 
| That was the general rule, but bere there 
were expreſs wards of exemption. It had 
been aid, that, though there was this ex- 
emption in the firſt clauſe; it was not in the 
latter, where the teſtator directed all his 
juſt debts to be paid exatth. In anſwer to 
which the court faid, it was a conſtant rule, 
that one part of a will was not to be con- 
ſtrued contradictory to another, if both 
would ſtand, and, hen the teſtator had ſo 
particularly explained hat he meant by his 
debts, it Nu bay to en a An 
donſtruction. 13 


So, a diftinQtion 1 is to be a ü an 
eſtate is deviſed to be ſold for payment of 
debts, and where the debts are charged upon 
it, and the eſtate made liable to them; i for, 
in the former caſe; the perſonal. eſtate will 
pot be applied i in aſe of the real. 8 


And the caſe i is Rill ſtronger, if. the furplus 
8 from the ſale is not, after the debts 
| paid, to go to the heir, but is deviſed away. 
As where B. deviſed his fee-farm rent to be 
ſold: for the, payment of his debis, and gave 
the ſurplus ariſing. from the ſale, after debts 
paid, to his brothers, and willed. his bouſe- 
hold goods ſhould go along with, his houſe, 
_ end deviſed. the reſt, and reſidue. of his per- 
. ſonal eſtate to his. ſiſter; and made her exe- 
Res for the - e ſuch caſe, is 
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deviſed, as a pecuniary: legacy, and not as 0 ; hy 1 

real eſtate, - and then the quantum of ſuch: — 
pecyniary legacy is to be aſcertained accord 9 by | 
ing tothe: intention Nr e which can 7 2 
3 &, b — e e, We lend a WW 
and therefore. it would alter the intention of $4 0 
the teſtator to caſt n utbtel en by I 

| os exenerations rf; om „% oo 


80, although as Yeti the he ai ad 2 v. 

I | 

— or refiduary legatee, the perſonal Or 8 5 3 
will be liable to diſencumber the real eſtate, Talbot 53. = 
for the reaſons already aſſigned : yet this Infra, 35. 


rule ceaſes, where j it, would operate. to pre- 1 
- . 1 
judice ſimple contradh-creditors, or. general „ 


legatces, | For, in ſuch caſes, if the ee 
ditors, whoſe demands ch both Ni 
the real and perſonal” eſtate, r 
their ſecurity on the latter, to eaſe the heir; 1 

or, as the fund readieſt of acceſs, yet, nge _— 
will not be benefited thereby, tobe l. 
vantage of the limp b contraQt-creditors 1 F 
legatees, but they will als . to. ſtand 
in the room of the {pecia ty-creditors, and and 
to come. upon the real ate. in AS 99217 K 


* 218. | ; TTY 


extent, as the perſonal Hate i is di ord: 
the demands of the latter. War 


4 nen R 26430 55150 Ack + 
Nr where the father, ſeiſed in a Anonymous 
being mortgaged. land, and given a ftatute 4 5. 
tothe mortgagee; to pay, '&c- made his WII 
5 n to his * and then Ne | 
ö _ died; „„ 1 
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1 eee weak o much e 0 
5 eee een on the ſta - 
5 | tute, that thereby there were not ſufficient Ml i 
. aſſets left to pay the legacy. The queſtion Ml | 
was, whether the daughter ſhould have te- 
hef againſt the heir, who had been exonerat- il « 

£ eld out of the perſonakeſtate, which was liable Wl | 
8 to the {i And it was decreed that ſhe ‚˖ 
'  _ ſhould; for, where there dre not aſſets to | 

= + ot. + the. ſimple. contract -creditors, and the | 
44 general legatees, the real eſtate ſhall dr 
n plied in payment of the ſpecialty debts. : | 


#3 And the } l now i is Held! te de the I 
. in favour of 2 general legere againſt the 
ins ve. deviſce of a mortgaged. eltae.” Thus, where 
„ K. having mortgag ed his freehold lands t 
|; 4. for fecuring 2500 J. made his will com- 
*  mencing with theſe words: ”y As touching 
| * my worldly eſtate, after payment of my 
% debts and funeral charges, which I will 
+ bat firſt p paid, 1 give my frechold eſtate 
Jenner o my vife for life, chargeable 
eich an dtinutt y of 30 for life for E.; 
Ad, alter his 'v fe's death, deviſed his ſad 
_ chold eſtate, ſo charged, to the three 


* 


children öf his ſiſte 15, "and directed the ret 
* ee of his perſonal eſtate to be placed out at in- 
3 1 enen, 1 » tereſt; the intereſt to be paid to his wife 
ET uf, and, after her death, to be 
© UGivided among the children; and alſo gate 
Z bis wiſe 1500 5" with Proviſo that the 
; 82 FEE 7 SE03 2 OT 855 1 deviſes 
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deviſes and M4 in bo Alf foul” = : 


ccepted by the wife inſtead of dower, and 
in full — 4 ob her ſbare of the = 
ſonal eſtate. Tut June was, © whether 
the perſondl eſtäte ſpould be applied in 
eroneration of the real, (6 as to defent the 
pecuniary "legacies, there not being, in 
that caſe, ſufficient *to pay the 1 | 500'l.; and 
the court reſolved, that it ſhould not; for 
the real eſtite, in this "caſe, 'Keihg cited 
way, gave the legatees rather a ſtronger 
caim than where they had to do with an 
heir at law; *fince it was a long time before 
a deviſee Wald prevail with: the court to 
have the perſonat eſtate applied in e Tonera- 
tion of the real, us appeared from many 
ancient. reports, which  diſtinguiſhedin that 
caſe between a deviſee and an heir at law, 
though, "at laſt, the latter had "prevailed 
where there ee z third 


e | TY MEE BO 4 
a 4 3 } 


But, if the data e his jeg! We 
ſpecifically to one, and then die leaving 
debts and le acies, aud the creditors: who. » 
might en 2 | the real eſtate, come upon 
the perſonal ; 7 that be exhauſted; the ge- 
neral legatecs cannot have recourſe to the 
teal alſets] for ſo much as the perſpnal aſſets 
fall ſhort - by payment of the debts; n 
7 general Jegatee foal i On: AE af goal a 1, (per 
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And An, bs the onſe; of Ci x. 
Burt, where. A. (ſeiſed in fee of freehold 
lands, and likewiſe of. ſome copyhold lands 
which be bag 10t; ſurrendered to the uſe of 


his will, and indebted by bond in which 


his heirs. were bound) made his. vill in 
1708, whereby be deviſed his freehold lands 
10 B. in fre, without charging t them with any 


e his debe, and legacies, and gave his 
copyhold. lands to C. io fee, in truſt to (el 


to pay his debts and legseies; and, haying 
given a legacy of 500 J. to D. died, leaving 
E. his exccutor. D. the legatee of the 500 
brought his bill for his legacy ; upon which, 


| Lord: Harcourt: decreed, that, as to ſo much 


1] eſtate as was exhauſted by the 


B af the "gon 7. houd 


ſtand in the place of the bond-c creditor 


againſt; the land, and that the freehold eſtate 


| ould be liable, in aal of ney} AO 


to Cy" the legacy. 1 , 


53 From 8 the deviſee of . * 
bold. lands, appealed. to Lord Funter, in 


ſiſting. chat dhe 500 1... legacy, being by, the 


will charged on the copyhold eſtate, and 


that fund failing for want of a ſurrender, 


the ſteehold eſtate, y kick. was expreſsly, de- 


viſed to another perſon, ought not to, be 
t the, Jand, being /prcificl 
t. eee with A Mars 


Ne lt. 05 © And 


«A . 


951 * J 
ee clint e enn 1 
cee, whereby rhe freehold” eſtate was /ſub- | 
ected to the legacy ; obſerving, firſt,” that 
although equity would marſhal aſſets in fa · 
rour of a legatee as well as of a ſimple con- 
tract ereditor, yet every deviſee of land was 
aſpecific legatee, and, being ſo, ſhould not be 
broken in“ opOon, or made to contribute 
towards a pecuniary legacy. Secondly, that 4 
it was a rule, that, if one gave a ſpecifie le- 1 
giey of a horſe, or of a diamond, to . and _ 
allo" a pecuniary legacy of 500 l. to B. and 
there were not aſſets to pay both, ſtill the 
ſpecific legatee ſhould be preferred, and have 
his whole legaey; for, were the executor to 
make him contribute towards the pecuniar y 
legacy, this would be, pro tanto, to make ſuch | 
ſpecific legatee buy his legacy, a gainſt the DE 
| manifeſt intention of the teſtator. Thirdly, 
that if a ſpecific perſonal) legatee ſhould not — 
contribute towards a pecuniary lega eg. 
much leſs ſhould: a ſpecific deviſee of lands. „ 
Fourthly,” that if, in the principal caſe, the 
teſtator had deviſed the 300 J. to A. and a 
term of 500 years to B. without leaving 
aſſets to pay the 500 l. Kill, the ſpecific 
legatee of. the leaſe ought to prevail, without 
contributing towards the pecuniary legacy 3 
and, if ſuch pecuniary, legatee ſhould not 
break in Fg: a ſpecific NPE. of'a term; 
N @ for- : 


\ 


* 


| d — n the will 
as to a deviſe in fee, which Wag more to be 


Fl * * 


- 


favoured than a deviſe of à term, becauſe 
it was with more | difficulty! that à court 
of equity, in any caſe, broke i in upon, or 
charged, a real eftate. Fifthly, that this 
_ caſe, where the teſtator had appointed a fund 
for the payment of the legacies (viz.) the co- 


pyhold, was ſtill ſtronger, and although that 
had failed for want of a ſurrender, the con- 


ſequence would be, that, the fund failing, 
the legacy muſt fail alſo. Indeed, the bond 

_ creditor might elect to have his debt out « 
the aſſets in the hands of the heir, or of the 
deviſee, but, in ſuch caſe, in general, the heir 
or the deviſee ſhould have this relief; (viz) 
to ſtand in the place of the bond-creditor, 
and reimburſe. himſelf out of the perſonal 
eſtate. Sixthly, but though equity would 
_ thus marſhal- the application of-afſets, yet it 
would not do this, and thereby diſappoint the 
will of the teſtator by breaking in upon the 
deviſe of the freehold, which the teſtator did 
not intend to charge, but, on the contrary, 
ſhewed his 390 to ors tp! copy ou 


5 eee chere with. 


A deviſe of all 4 e es! is con- 
ſidered as a ſpecific deviſe: and, if both 
the real and frat eftate be ſpecifically 


e Spy] foul e equally, in 1 
dil- 


8 . f „ ON 
* Reo " 5 , : . * 


E 
dichurging WOE on i bee and. incum- 


1 


4 


"Thus, where one, \ feifed in _ 5 ome able 


nds, and poſſeſſed of a leaſe for years in 
other lands, being indebted by ſpecialty 
nd ſimple contract, made his will, and 
thereby deviſed a rent-charge of 40 a year, 
out of the” leaſe for years, to one grandſon, 
bequeathed the leaſe irſelf to another grand- 
ſon, and gave all his lands j in fee to A. and 
his heirs ; none of his deviſees were his heirs 
at law; and the will was -made after the ſta- 


tute of fraudulent deviſes;;:; there being a 


deficiency of aſſets to pay debts, the queſtion 
nas, whether they ſhould be charged on the 
real or leaſehold eſtate ? And it was decreed, 
fiſt, that a deviſe of a rent · charge, out of 
a term, was as. much a ſpecific legacy, a8 

if it had been of the term itſelf. Secondly, 
that the deviſe of a term for years, was as 
much a ſpecific, deyiſe, as a deviſe of lands 


Short, 5 


4 Will. 403. 


in fee: wherefore, each being 'equally ſpe- 


cific deviſes, it would, in this caſe, be 
an equal diſappointment of the teſtator's 
intent, to defeat either by - ſubjecting it to 
the teſtator's debts. 


„ Thirdly, that ſince 
the ſtatute of fraudulent deviſes, lands in 


fee were equally ſubject to debts, by ſpecialty, 


in the hands of the deviſee, as. leaſes, in 
the hands of the executor or legatee, were, 


at common ws 5 debts by ſimple con- 


+ tract. 


2 
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5 8 tract. IT 8⁰ that, to bent iſappoigt⸗ 


mme of 'the . iment, the court i * 

5 5 | thought it reaſonable, that the deviſee of b 
ute fee ſimple eſtate, and the deviſees of the 

8 leaſe and annuity, ſhould, each, contribute Il - 

| to the: debts by ſpecialty, in Proportion to 

_ | the value of their reſpettive premiſes; but 4 

3 L 85 1 DS. that, as to the debts by ſimple contract, ik th 

£ ttere ſhould not be enough, over and above, ' 

to pay them, they muſt fall pon the leaſe- \ 

| hold premiſes only. . b 


We muſt here na PR diſtingion 
1 the laſt caſe, which was a deviſe 
Rp of all abe teftator*s lands in fee to A and 
3 the caſe, of adeviſe to A. of all the reſt of i 

| deftator's lande; for the latter would have 
been a refidudry, not a /perific deviſe; The 
rxreaſon appears to me to be, that the latter 
. deviſe doth. not convey to the deviſee a 

Certain fixed property, capable of being 

* \ aſcertained, immediately upon the will being 

_ -conſumated, that is, upon the death of the 
3 _ _ -reſtator; as the former deviſe does; but þ 


| the quantum of the deviſe remains uncertain n 
| until a liquidation by the heir and executor; 
| and therefore the | perſon, taking thereby, 


cannot come in until the debts by ſpecialty, I cf 
or dcr 9 of —_— an 
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w. here the abuts is broke, and the heir 
it law made to take by purchaſe, he will ; 
deconſidered as a a deviſes, 3 
Thus, dave one, ſeiſed in fee,” indebted Horne. ©: | | 
in bonds, gave legacies to children whom rom 6. 
he had otherwiſe / provided. for before, and Sed vid. Se. 
keviled bis lands to his eldeſt ſin in tail 3 jo 86. 
the eldeſt on, being alſo executor, paid. the where it . 
bonds with the perſonal eſtate; the legatees P*ar* thut 1 J 


caſe was not 


brought a bill to be let into the real eſtate reſolved, but 
in the place of the bond · creditors, and be r 45 
paid out of the land. But although the court deration. 
xdmitted, that, if the lands had-deſcended,  _ 

the legatees might have been relie ved in 

this manner, yet, ſince the teſtator had 

leriſed them, it was reſolved, they ought 

tobe exempted ; for, it was as much the 

teſtator's intention, that the deviſee ſhould '  * X 
ure this land, as that the others t ä 
have the legacies. | | 8 7 


If the chattels real of 6 mortgagor be Y 
ſpecifically deviſed, the heir ſhall- not eome #9 4 
thereupon, to be exonerated from a Lange ; . 
Won the real eſtate. 1 0 2 

Thus, * 4. "iſe" in fre 1 a real Mad, . 
eſtate, which he had mortgaged. for. Zool. ; N 1 9 
ind poſſeſſed of a leaſabold, deviſed _ me 
former to his eldeſt ſon in fee, and gave A 
the latter to his wife, and then died, leaving 
WS: debts, 


* 


Ss 8 


5 306 1 
1 which would exhauſt all his, perſonal 
3 effects except the le aſehold given to his 
5 3 5 wife. The queſtion was, whether there be- 
_ ing (as uſual) a covenant to pay the morts 
\ = \gage-money, the leaſchold premiſes, deviſed 
0 the” wife, ſhould be liable to diſcharge 
PLIES n 7 the mortgage. And the Maſter of the Rolls, 


a after taking time to conſider of it, and be- 


ing attended with precedents, decreed, that, 


e teſtaor bad charged bis real ef 

| "I : 2c beriet by this mortgage, and, on the other hand, 

ee Lege bequeathed the  Teaſehold to i 

BM — 2 wife, the heir ſhould not diſappoint le: ff 
principal legacy by laying the mortgage debt upon it, i | 
caſe. as he might have done, had it not been iff | 


|  Jpecifically deviſed : and that, though the 
q mortgage premiſes were alſo ſpecifically given 
to the heir, yet, in this caſe, he to whom 


' they were thus deviſed, muſt take then if 
dean onerey as probably n were intend b 
He we to pals, ; 


* 41 
ys N 
þ 8 

PPT NE SR. # 

oy 


15 Even money may be PETIT deviſed 

but then it muſt be under ſuch circumſtances 

of locality, and in ſuch a ſituation, that the 
legatee may identify it, and ſay that be hath 
a rigbt to that very money in Jpecie : for it is 
olf the eſſence of a (pecific legacy, that, by 
E the allent of the executors, t 1 _ property in 
1 | the identical bing will immediately vef, and 
$ | not remaig, fluuating until the 9 


S ˙ u 77> K -ay- 


r at 


1 
E 


% 
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11 
of the teſtator's 8 1 — 5 if that be ne- 
celſary, it is no Specific legacy. e 


„ 


Thus, . the teſtatrix deviſed 400 J. 


to the plaintiff S. to be paid to him out 
of 500 J. ſecured by a ſtatute, &c. by C. and 
made the defendant B. her executor, On a 
bill brought by S. againſt B. for payment of 
the money, the queſtion was, whether this 
was a ſpecific legacy? And it was held ſo to 
be; and decreed to be paid to the plaintiff. 


So, where 7. S. having money ſecured to 
him by bond, in the names of A. and B. in 
truſt for himſelf, deviſed it ; the court held, , 
that the deviſe of this ſum of thoney was a 
ſucifc legacy. 

Again, where the teſtator, having deviſed 


34001. to be laid out, by his executors, in 
the purchaſe of annuities in the exchequer 


for ninety-nine years term, to be enjoyed 


by his wife for her life, ſbe releaſing ber 


drver, and, after her deceaſe, to go equally to 


this c 


Fische Chan. 
Rep. Ca. 303. 


Nerd 
ton v. Lord 


Fanſhaw, 2 
1 Eq. Ca. 
Abr. 298. 25 


Burridge v. 
Brady], 


1 Will. 137. 
Sc. Sw 8 7 5 


Fed vi 


his two daughters, bequeathed a thouſand 


pounds apiece to the latter, and died leaving 


tle more aſſets than would pay the 3400 J.; 


the court held, that the legacy of 24007. 


vas ſpecific, for it muſt be taken as a deviſe 
of an n. _ TOY, was a ſpecific 
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3 "But here's we muſt reed that "the deve 
| 1 5 2 — ofthe perſonal eſtate, muſt be clear, certain, 
Ent and exactly defined, not jooſe and. e quivocal: 
ot it will not operate WE: to. aker the or- 

diainary .courſe of applying aſſets z an infrac- 
dun upon which, the courts view with a 
__ -- 0 . jealous eye, and never permit, but where the 
=—_ „intention of the teſtator (who hath an ab. 
—bdolute power over his property) to appro- 
5 1 5 prise them otherwiſe 16 clearly expreſicd, 
_ |, —_— or neceſſarily implied. 


1-0 Therefore, ee the ee: 10 he 

8 Fa Wil. 539. will vill, bequeathed ſeveral pecuniary legacies, 
OI * > and, inger alia, gave 15000. to her eldeſt ſon, 

in truſt to lay it out in a purchaſe of lands 
—iinfee, and to grant a rent - charge of 50 J. per 
A annum thereout to bis daughter, the plaintiff 
PTY 5 75 M. the wife of H. for her ſeparate uſe; but 
FF” 5 = ant if her eldeſt ſon ſhould refule or neglet 
=” to lay out 1500: in à purchaſe, and to grant 
A 5 this rent charge, then he ſhould have but 


2. 
* n 
N N 
A Ce 
%. * 


1 8 4x = 4 of the money, and the remaining 
3 1000], ſhould be laid out, as far as it would 
_ EY = 8 in the purchaſe "of an annuity, for the 


3 | ſeparate uſe of the daughter; the queſtion 
_— 95 : Was, whether the 1 500 J. was a /pecific le- 
_— 8 25 And, on the part of the plaintiff, t 
55 2 that it was; becauſe it was or- 


n Fe 355 2 5 acid hu? out ig land, and - conſe- 
. Ls.» to be taken as a deviſe of land, 


"OF: hich means it was become a ſpecific de 
| 9 85 vile. 
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amt 
dens Tan nd, 
the legacy, Was, or how much 
lad out in land 7 The legatee of che | 
could. not lay had a right to it it. in r ſperit. 
Was it poſſible, ſuppoſing there h en, 
n the preſent caſe, 1590). of he teſtator's 
poney laid 


00 J. legacy, ſhould, be On 
555 queſtion would be, what e 


1 * 


the table, that theplainiff, 
the gatee, could lay, ſhe had a right to this 


LF” E. 


1 legacy. But his Lordfhip * pe 
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at, the will faying, that 


* - 


bos refuſing or neglectigg Ny 


. * 7 
8 wt io n 


purchaſe, then he was to have bur 500 J. of Z - 


* 
4 
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the 50 | 


legacy, and the daughter the 
remaining 1000 L. therefore his Lordſhip too) 


* 
* # * $a e 7 
nr 
C 7 5 


Brady], yet, if ir were infiſted u 
had ſuch a regard for the 3 
this was 


judgment, i in ie | 
tz." 440. axPlains. 


1 os difference of opthion betu een Lord Mac: 
clegſield and Lord Cowper on the caſe of Bur- 
ridge v. Brachl, and confirms the law to be 

as held by Lord Cowper in that caſe. His 

| Lordſhip/ obſerved, that the reaſon Lord 

Macclesfield was not ſatisfied with that caſe, 


/* * mwhenciedin Hinton v. Pinke, was, becauſe, 
| according to the book, there was a wrong 
ſtate of itz namely, barely as if it were a gift 


of money to be laid out in land, without ſtat- 
Sh ing the circumſtance that it was given to 
„ purchaſean annuity for the wife, ſhe relkafing 
_ * ber dower ; which was the true foundation of 
A that determination, for, his Lordſhip ſad, 
= he laid no weight on what was mentioned 
= beſide by Lord Copper," as of ſome weight 
= namely, that the annuities were to go to the 


3 ks ? children after the wife's death, for that was 
= - only as to the hardſhip; nor that was + 


">= © gefted to be laid out in land, which would nt 
2 wary the caſe; for it would be /till.a pr 
En legacy, and muſt ben abate in pro- 

JJ portion. The "ſtrong ground was, that was 

=_ 7 ; a purchaſe of the wife's dower, by giving her 

3 | a ſum of, money in lien and ſalisfacim af 
pions upon her releaſing it; and the wife might ; 
lay hold of that if ſhe would. It was the f , 

fame as if the teſtator had ſaid, ** Igive 4 ;; 

t . 2 4 * . 5 00 J 5 en confideration that he conveys ſuch 

N an eſtate to my de viſre or truſtee: A. has 
WZ ben an our to ſay Aer is a * by 

* os ; | cloles 


ole ava and makes it abſolute, «nd! 7 . 
will part with the eſtate for that money nd 45K ied 
then he was not dound's to ng! in v e er 


ene re SE wid OF DYE den 
And if the; monks by which. A la is 5 
given, be deſeriptive of the quantity of the : 


legacy, rather than of the thing itſelf, even 

adeviſe of lands will not be ſpecific, as was 

held-in Millinſon s eaſe. There N ſciſed of 

lands and houſes in fee, by his will deviſed Wilkinſon 

lands, in fee, of 100 J. per amum, to A. 2 Ch. Ca. 25. 

te: be ſet out hy his executor; 8 and alſo „ - 

50007. ta one kinſman, and 3000 l. to'anos 1 5 ö | 9 

ther, and then died. The executor ſet out 5 

to A. lands as of the value of 100 . per | | f 

annum, that were worth more, and thereby : =_— 

the lands and houſes leſt, were not ſufficient | = 

to pay the other legatees. On this they ex- 
bibited a bill, to avoid the ſetting out of the 

lands, the defence to which was that the 

deviſe of the lands was a ſpeeific legacy; 

but the Lord Chancellor decreed, that it was = 
mot a. ſpetific lenny, but puantia is. 1 


8 And, where che: teſtator, X. by his will Hawes v. 


B mentioned that be computed that the ſurplus ee E 
of his perſonal eſtate, his debts and fune- Sc. 1 Browns | 
Tal: expences being thercout firſt paid, oy Parl. 5 


would amount nto-;5800 J. and ben diſtri-ᷣ Sc. 2 Eq. bo 


buted the 8800 /. in ſeveral; pecuniary! le- 8 Abr 493 
pacies among .f his grand- children, and willed 55 W I 
i Wy that, Vier, valg' 
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1 o 30 1 
that, if his \perfonal eſtate fell ſhort, they 
ſhould abate in proportion; but that if the 
Ws ſurplus amounted to, more, ſuch ſurplus 
_ ſhould go to his ſaid grand- children, in the 
ſame proportions as he had de viſed the 
5800 J.; and, by the ſame will, deviſed to 
N. and J. two other of bun Fand chüchen 
ſeveral houſes and warehouſes then mor- 
gaged for 1400 J. the queſtion was, whether 
the mortgage * ſhould be paid out of the 


141 .- perſonal eſtate; ; for, if ſo, the ſurplus would 
23 ane ot amount to 58001. as the teſtator had 


computed it? And it was reſolved, that the 
deviſe, not being of 5800 J. certain; but of 
the ſurplus after his debts and funeral paid, 
which be computed at that ſum, if he wa 
miſtaken in his computation; bat would 


not ouſt the deviſee of his equity; for, it 


being mentioned, that he computed the 
ſurplus would be 580017. after debts and 
funeral paid, which implied that he intended 
his: debts, of which the debt by mortgige 
was one, ſhould be paid out of yor e 
eſtate, it muſt be fo decreed.” 


| /-Although the mortgagor deviſe th eſtate, 
with the incumbrances thereupon, yet, if 


. be no other words; ſhewing bis inten- 
tion 10 exonerate "IE: Lena _ from 


12 


ſended upon the fie ſhall 15 applied i in | — 5 8 | : 
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Thus, where AY „ ed e 4 lands kh, lat 
that were in mortgage, and, hkewiſe ſeiſed ; Will. s 
jn fee of other lands, deviſed his lands to r, | 
J at her age of; twenty one, ſubject to the 2 
ncumbtances that were thereupon; | and 461. 

adered that the tents and profits. of the nis cu. 
premiſes: ſhould, during the infancy. of his 
{ud gr and-daugh ter, be paid 0 her father 
for her ſole uſe, and deviſed other lands to 
truſtees in truſt to ꝓay the teſtator s debts. 
t was inſiſted, that the lands in G. being 
deviſed ſubject to the incumbrancet there- 
upon, the deviſee muſt take them cum onerr, 
and be contented to pay off the mortgage 
But the court held, that the deviſe of the 
eſtate, ſubject to the incumbrances thereon, 
was no more than what would have been 
implied, for the te ſtator could not deviſe 
it otherwiſe; but, hen the teſtator deviſed 
other lands to pay his debts, this muſt he 
intended all his debt, and, conſequently, the 5 
debt by mortgage was part of thoſe debts 
which were to be paid off out of rg N 
riſing by _ the truſt-eſtate. ! 
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| And, if there appear, upon the, face of a 


* 1 


ill a. char intention, ;in the teſtator, o IE” 


gl Ortgage free from the incum- RE 
ance. thereups 0 "even the real eſtates, de- 5 
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5 * dated May 12, 1724, and a mortgage for 
de fan fom, en ite 19th" Fune following, 


4 if 394 17 
75 bos in! the caſe of Calion v. Hancock, 
- where the defendant's late huſband, being 
ſelſed in fee of an eſtate and having bor- 
10 rowed a ſum of money, gave à bond for it, 


and, on the rith December 1728, made his 
will, by which he deviſed the eſtate in fee, 
which he had thus mortgaged, and alſo an 
eſtate for three lives, to the defendant, his 
wife, and made her ſole executrix. In 1734, 
the teſtator purcbaſed one moiety of the re- 
verſiom in fee of the Jeaſebold eftate, and the 
other moiety in 173% and died ſoon after 
without making any alteration in his will. 
The bill was brought by the plaintiff, the 
heir at law, to Have the deeds: and writings Bil 
of the leaſehold eſtate; the revetſion in fee 
of which was purehaſed by the teſtator aer 
making his* will, and for an account of the 
perſonal "eſtate; the plaintiff inſiſting, ; that 
the eſtate deſcended was” not liable to pay 
the mortgage and endeavouring to throw 
the burthen upon the defendant; to be diſ- 
char ged out of the perſonal afſers, and, if 
thoſe ſhould be defici ient, out ef the eſtate 
deviſed f. to her. For the defendant, it 'wis 


: argued, that, | if the x erlonal eſtate” was not 


ſufficient 19 pay the mortga ge, the eſtate 
deſcended upbn the plaintiff, "Mould mate 
up the deficieticy, and that the bite devil- 
od to her ſhould not ” U u hile the 

real 
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of the cayſe, the Lord Chancellor =S He 5 _ 
ra, that it having been admitted that the 3 
purchaſing the revetfion, after making "IM 
will, u cleatly 24 Teyocation' pro tanto, the” 
main queſtion was, whether, Where a real 
eſtate was deviſed with an incumbrance, "i 
another defcended upon the heir, the deviſee 
was intitled to have ihe eſtate exonerated?, 
And his Lordſhip was of opinion, "that the 
deviſce was "nor cs intitled in 4 cout of 


n Sq 5 he e . lee" 2 
14 : "thine 1 e 
R no . Suing, be dre "cha, court, 11 
therefore the cafe chme naked, and one 
on the proper equity between a deviſce and 
au heir at law; that the deviſed eſtate was 
lable in two capacities; ; firſt, 2s it was ſub- 
ject to the mortgage ſecondiy, under the 
ſtatute of ſraudulent deviſes; that there 
were many caſes where the turmof the ſcale. 
vas given to an heir at law, for the ale of 
the heir at Jaw, but it had nat: been ſhe wn. 
that <quity: had taken the burthen from 
theihaves fadtus, where the ſcale was equal, 
an "thrown i it upon the beres natuss that 
they conſidered. it in too narrow a vie,  _ 
wit refleQin > how the will had given 5 1 

What webe the kircumſtances; R 
! "Fix ap peared: A* was the teftator's intention * 
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chu "eltare,” which 
ewed, the was to pay the debts in 
| place; -afierwards,. by. 4 another in- 
uſe, be gave her all other eftates 
7 chat it was clear, from 


ntent of the tefts- 
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nas intitled to have the mortgage uponithe * . 


nds, deviſed" to her Under the will — #3 


Lab. 4 ww Bom 


* 


huſband, exonerated out 'of the. real. AP * 
geſcended upon the plaintiff. the heir = 
the teſtator ? This would depend upon ines 
more particular queſtions; . firſt, — 
there were any words, in the vi- ren, 
this upon the heir at law ?. Secondly, whe- 
ther, according to, or in'. conſequence. © 
thoſe rules which had been eſtabliſhed an 
equity, the defengant ſhould, Leo £0 


keln that all wp Jebes* Lag be 
| the firſt place, and condudgd with a general _ > 
iduary. deviſe to the defendant, whom he 
made his executrix. On the part of th 
plaintiff, it had been inſiſted, that the intros. 
clauſe in the will, was ſufficient to 
charge the defendant with che incu mbrance 
.the. eſtate deviſed to her, and 
he ougbt o take it cum onere. Sol ought 
it would have been, with regard to my 
but it was not ſufficient to fix the an or 
upon the legatee, or to make a 
variation, with regard to the different. 
out of which the debts were to be paid, or 

io tranſpoſe the order ian which the funds. 
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ves be ap] ; x” foo chat Purpoſe ; for, 


* L 


i = 1 4 | theſe clauſes in wills, 1 N92 received” ſuch a 
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* N 


of the real eſtates, deviſed to 

the will was clearly revoked, and 

mut be taken as if they never had been 
deviſed: his Lordſhip meant thoſe which 
were only pur autre vie, at the making of 
the will, and the inheritance of which was 
purchaſed in, by the teſtator, afterwards, 
But it would ſound extremely harſh in a 
court of equity, if he ſhould: ſtrain to charge 
the deviſee with this debt, and, by that 
means, leſſen even the eſtate which re- 
meſſed to her, under the will, when clearl 


4 


2 ne ver 0 n 10 1500 
Lordſhip would conſider it in two lights; 
firſt, how it would have ſtood, in caſe this 
had been a general | d or cov. 
nant, wherein the heir had been bound, 
without any mortgage to ſecure it ſe- 
. whether the mortgage would, in this 
difference... 70 IEt: 


= il«; 399 ET 

| There. were two periods of. time which 
yould be material; how it would have been 
it common law, before the ſtatute of frau- 
dulent deviſes, and how ſince : at common 
ly the deviſee was not liable to the 
demand, becauſe the: deſpent was broke: 
the rule of equity, before the ſtatute, did 
not differ from the rule of law, unleſs there 
vere ſome particular circumſtances in the 
caſe, This court had often been attempt- 
ing, before the ſtatute, to make a deviſee 
lable to ſpecialty debts, but was not able 
to come at it, which was the occaſion, jo the 


* 


"The heir, before the ature, rok have 
had the benefit of the perſopal eſtate, i in that 
court, in eaſe of the real ; but, if there were 
no perſonal eſtate, the heir could have no 
relief, not ſo much as a contribution from 
the devilce. ad * e 


The next We * upon * opere- 
ton of the ſtatute, abſtracted from the mort- 
gage in this caſe. By force of the ſtatute, 
the deviſee was made liable at law, and the 
ation muſt be brought jointly againſt the 
heir and deviſce ; what judgment wasto be 
entered up in this caſe? It had been inſiſted ' 
by the defendant's counſel, that there ought 
tobe two diſtin&& judgments ; namely, firſt, 
that the heir ſhould mike latisfaction, and | 
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precedent of any judgment, in this action, 


ſtatute directed the heir and deviſee to be 
"Had not aſſeis enough, tben judgment might 


not concluſive; for his Lotdſhip took the 


regard either to the heir or deviſee; for the 
formed writ, and to bring a new action, 


| between the de viſee and heir at law, to play 


proviſion of the act, to join the heir and de- 
viſee in the Os to ſecure the creditor at 
altevents. - n Peat 
2 


_this ſtatute, but they had not been able 
. toi find any ;\the reaſoh muſt be, that the 
| proceedings i in this court were more expedi- 

tous ; for 15 they might have a ſale di- 


T 460 1 
Wide "PR ſufficient aſſets, then that the 
@roiſer ſhoald do it. But there had been no 


eited in ſupport of this; but then it had 
deen ſaid, that the only” reaſon why the 


joined i in the action, Was, becauſe if the heir 


de entered againſt the deviſee. But this was 


proviſo in the act to be introduced for the 
benefit of the creditors merely, without any 


enabling clauſe intitled the creditor to a new 


etherwiſe there might have been a colluſion 


off the will, or not, Juſt as i it ſhould ſuit them 
beſt ; therefore it was a neceſſary and wiſe 


"Hes L5ttig ſaid, A had directed the 
Seits. on both ſides, to ſearch for pre- 
cedents of judgments at common law on 


refed, ; as t had both heir and executor 


before the court, | 
rs „„ There ; 
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| There were three printed caſes upon 1 5 


tion, one in Ci Entries 243, another in 
Lith's Entries | 145 (which was a better 
hook), viz. the caſe of Toepb.v. duke and 


dutcheſs of Hamilton, in the excheguer, but 


| no plea or judgment was mentioned; the 


third was in Lully's Entries 5 529..7 Ann., but 
there likewiſe was no plea or judgment. or 
any entry of it in the office. In all theſe 
precedents, the writ charged the heir in the 


abet and the derinct, and ſo it was in all 


ations againſt co-heirs. According to the 


known rules at law, the judgment muſt fol- 
bw the writ and count; therefore his Lord- 
ſhip conchided, the judgment here muſt be 
of both, and referred to 3 Co. 13, 14, where 
the reaſon for a judgment e both the 
heirs is fully let forth. bs 


. 


- There was ave: decay ieh 


was, that from the nature and form of the 
judgment itſelf, there eould not be W o. 
4iſtinQ judgments; vide Phw. 438. Davy 
v. Nyys, where there was a-precedent of a 


judgment at 


creditor, upon the execution; 


i ſo, when could the ſecond judgment take 
| pace? For you could never ſay that this 
might not be ſatisfied out of the real aſſets . 
of the heir, fince the judgment was for the 
D 4 © creditor 


. 40t + 85 „ 


arge againſt” co-heirs-. The 
lands deſcended were to be delivered tõ the 
Mat 'a certain 
annual value, until his debt Wh  fatisfied , 48 


. 402 2] 


creditor t to hold quouſque debitum ſatis 2 
fert. What was the rule in equity? Why 


| FR: wa « debt by ſpecialty that the perſonal 


Pons ſhould be firſt applied, and if defici- 
eit, then the heir ſhould be charged for aſſets 


' deſcended. His Lordſhip likewiſe (aid, that 


no caſe had been cited at the bar, but there 
i» was one which had ſome reſemblance, Viz. 
. Gawler v. male. n wWas ſaid there by Lord 

Cuuper, chat | it was the act of parliament 


1 made this” aſſets in the deviſee's hands, and 


"that requiring the heir to be wade a defend 


5 thing 


"ant, yo muſt follow the remedy therein 


1 preſcribed, and this bill i in equity was as an 


action at law; but Lord Cowper ſaid no- 
as to A contribution between the heir 
* deviſce. There were two caſes i in which 
- this point had] been determined, namely, 9 


> vulle v. Saville before. Lord King, and Lord 


IPs; Raymond, Fanary 27, 11734 be. 


ford Lord Tallot. There a new bill was 
brought, after a long courſe, of proceedings, 


to, have. ſatisfachion out of aſſets deſcended 
upon the heit at law a and if that ſhould be 
deficient, then an account was to be taken of 


the.deviſed eſtate, which ſhewed his, Lord- 
| ſhip's. opinion, as to the, order i in Fog the 


\-allets vere to be-marſhalled, 5 


180 (irie te it wat the hotlon Wie cob 
"Hon, in i gi caſe of Gawker v . Wade, "was 
PT 307% SEW Ter but 5 ori 1 
"OR; | Chg hg not 

al # 37 de 5 by 1 : 1 


| 1 1493 1 


not, well founded; for it was only. ſtarted | 
by counſel, but was not. ſupported by, wy. 
authority. n ts % 365) 3:1) l l g1oEt 


The ſtatute of fraudulent deviſes was made 
merely for the ſake of creditors, and not at 
all in favour of heirs at law. The enacting 
clauſe made wills void againſt ſach, creditors, 
but, left the law as it was before with regard 
to heirs. In this caſe it would be cantrary 
tg the plain intention. of the teſtator to make 
the deviſce, t the. wife, liable to the debt, 8 
that ſhe ſhould i in 100 ns in 0646 
kated of her legacy. be nog — 


A TR #.5 


The Tec6nd alin ls "whether hel 

being a mortgage upon this eſtate "deviſed" (o 
the defendant; the wife, would! bake "an? al- 
teration? It muſt be adinitza?! at. this wa: 
debt by ſpecialty, and that he land was 
only regarded as. pledge ens for 1 


_ te booed) 10 ITT, 
eln | 15: $2 N 128 13 Veen vl Ty 9% 


" The morigagee might take his aan 
indeed againſt the executor or againſt the 


heir at his election; hut it muſt like wiſe be 


admitted, that this election of the mortgagee 
would not determine which fund ought pro- 
perly to be charged, or vary the riglit as to 
tie funds,” . Nun 4; b NN 1 
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tis was detercmided ey! in favour 
of the heir, for theſe reaſons, becauſe the 
heir was in the ſeat of an anceſtor, and whilft 
the ancient tenures ſubſiſted was ee to 
perform, the, etvices. 6 2 8 74 
. be BH bade were for Ig and 
Eur facit, whichaffefted chattels only, but 
dic not take the land; and ſi tender were 
they ancieiitly'of landed eſtstes, that even in 
the caſe of the cron, if the” goods and chat- 
tele of the kings debtor \ were ſuffteient (and 
©- c6uld'be made appear to the ſheriff) 
whereupoh he might levy*the King's debt, 
_ then, © ought not. the ſheriff 10 haye extended 
bee tenements of the debtor ot of 
hir heir. Ang, Lord Crit. in Herber:'s caſe 
26. gave El Cue ie the. lands of the 
(4.6 .delyor,\ were liable, ro; the kings exe: 
.Damely, becauſe  Thyſqucus regineft 
pacis ara, et bellorum ner ui; and there: 
fore the law gave the king full remedy ſor it. 
He might hade adtled andrher teafori why 
this jbagment was in favout bf the heir, viz. 
decanſe-othEeoriſe: * muſt hae been #gainft 
the porſon of the heir, H ] was do ak 


charge and kronefats his pörſen. fort he 


r e 
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-, Here jt was that this court: Repped.in. ond 
Gondel an equity; upatf it, by directing the 
perſonal eſtate to be firſt applied in favour of 


heit, and _w were not tied down to the 
rules 


4 . 


1 


{ 405 ] 


les at law, becauſe this court: could bring 


both be ir and executor before them at the 
ſame time. \, . E. ; | Re. 3 1467 4 498 


42h: «12 ar * 
Corniſh V. Mew was the u caſe wherein 
he court reſuſed to apply it, in f favour of an 


leres fattus ; this was in the time of my 


Lord Notting ham indeed, but he believed 


Ch. Ca. 271. 


it was PREKL a by the Maſter of the Rolls, 


or ſome. judge fitting for his Lordſhip, be- 
auſe Lord | Netingham had determined it 


expreſsly contrary in a caſe: before, Which 


vas the firſt caſe, where a heres factus had 


this determined in his favour, viz. that per- 


fmal aſſets Meudt de applied in txonttation ; ; 


but this was in the cafe of an bares fatus » 


of the whole teal eſtate, The firſt caſe, 
yhere_it was determined in favour of a de- 


viſce of part of the real eſtate only, was the 
Supra, 370. 


caſe of Pockley. v. Fockley. He need not 


mention any more caſes, for the. opinion of 


hat great man, Lord Nauen. had been 


followed ever. lice, 


By the will in the elch nt al, the and 


* 
7 5 
7 — 4 


"ts given to the wife, the deviſce, which 


muſt mean effeftnally; for if given ſubject 


lo the mortgage, the whole benefit would . 


be drawn tom the deviſee, and the will ref 
&ted ineffeQual, N 


* 


f * * * 
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5 45 I 0 laſt al his Lordi f thought this I 
opinion would coincide, intirely, with the in- 


f 466 1 = 

Nov, if the deviſee was 5 thee: to* be 
| ' exonerated;) ſuppoſe there were ſimple con- 
tract creditors, and a ſpecialty creditor (as 
the mortgagee in this caſe was) exhauſted 
the perſonal aſſets, had not the ſimple con- 
tract creditor an equity to ſtand in his place, 
and to come upon the real aſſets, and was 
not that the conſtant courſe of the court? " 


ws® ay wr . 


It was eh likewiſe to the 0 00 

5 equity of the ſtatute againſt fraudulent 

deviſes, which tg rh it in ul og againſt the 
: 25 at law. „) 


tention of the Pty; 7 5 


| e came! in the Sterben of the mol 
weight on the part of the plaintiff, namely, 
that this was plainly an eftate deviſed with a 
| Hen upon it, which ſhewed that the teſtator 
meant ſne ſhould take it cum onere; ſo that 
at leaſt, it might be ſaid in favour of the 
plaintiff, there was intention againſt ; inten- 
tion. But if an inſerence ſhould. be drawn 
from a. reſtator' s mortgaging .. particular 
lands, and deviſing them ſo mortgaged, that 
| he intended theſe lands ſhould be liable in the 
* hands of the de viſee to this burthen, that 
would equally hold againſt perſonal aſſets 
being firſt applied: and it was the conſtant 
direction 


. 4. 40% 1 


dedlion of ** court, that the 8 N 
eſtate ſhould he conſidered onfy as a pledge 


ſor money; but, as to the proper application 


of the funds for payment of that 8 it 22 


left juſt as it was before. | þ | 


It was capa to the creditors to go fiſt 
painſt the ſands deviſed, and if the cout. 
would, in that cafe, conſtrue it in favour of 
the deviſee againſt the heir at law, when by 
circuity the fimple contract creditors ſtood 
in the place of the ſpecialty creditors ; then 
what reaſon. could be aſſigned why the de- 
riſe ſhould not. have the benefit direttly 
againſt the heir at law? „ 


The caſe ol. Cu v. Burt pond; that \Supra, 380. 


even general pecuniary legatees were to be 
preferred to an heir at Jaw, much more then 
ought a ſpeciſie deviſee of land; and this 100 
was analogous to the rule of law, for every 
deviſee was in nature of a purchaſer z and ſo 
it was laid down*in Harbert' 8 caſe, 3 Co. 126. 
viz. that the heir ſhould not have contri- 


bution againſt any purchaſer, although in rei | 


writate the purchaſer came to. the land with- 
out any valuable conſideration, for the con- 


ſideration of the Purchaſe Was. not material 
in fuch caſe, e Fs 4 EI 


: 7 * 
* 3 Sin. * 3 ® 2 wake 


bbs the FO 15 & Lordſhip de TY 
be made for precedents, there was but one 


5 Wine D d * | ; which 


[ 


I gr” ; Carter V. 
1 Ba 
X 1 Will. 505. 


5 8 1 "ol 11 


an VERY dent, via. Kerle v. St. Eloy. 
His Lordſhip' having « done with the caſes, 


faid, he ſhould how take notice of the obſer- 


vations of the counſel on 1 ies 


The firſt obſervation was. on the part of 
the plaintiff, that this doctrine would extend 
to level all deviſes ; for, according to this 
rule, if a teſtator ſhould have mortgages 
upon different eſtates for different ſums, and 
_ deviſed thoſe eſtates to different perſons, 2 
deviſee of the eſtate which had the large 


mortgage upon it, and was leaſt in value, 
would be intitled to come upon other de- 


viſees for a contribution but this was not 
warranted 105 the caſe of on v. Barnar 
<jſton. e 


- 


N The other Fe was on the part of 


the defendant; namely, that if ſhe was not 
intitled to have the eſtate deſcended, applied 
to diſcharge the mortgage, it would have this 
conſequence, that if the mortgagee ſhould 
bring his action againſt the heir, and : 
cover, which he might certainly do, t 

heir would then be intitled, in- that MWg 
do have ſatisfaction againſt the land deviſed, 
as 3 ſubject to the mortgage ; and 


the election of P would not 


5 


- 


which 8 this caſe, and that indeed 


ightly argued, for it was admitted | 


determine | 


1, 164096 1). 

determine what ſhould be gar erp 
| fund which ſhould be” charged. It would: 
be a woſt abſurd conſequence if the heir ar 
uw ſhould, in this cafe, draw away from 
he deviſee the benefit which the teſtatar 
meant to give ber by this deviſe," by mak- 
ing her bear the burthen contrary to the 
ſeſtator's intention, and, at the ſame time, 
nke beneficially himſelf, when the teſtator 


early intended to gie away the whole from 


him. 5 7. - A J : 8 


b © 


"Theſe were OY ebase which des his 


Lordſhip to alter his opinion. He might at 


firſt be influenced by the appearance of 
hardſhip in this caſe on the part of the heir ʒ 
but the rule of a court of equity in mar- 


ſballing aſfets was of great conſequence 
to the practice of the court, and ought to 
countervail any arguments of 'hardfhip to 
particular perſons; beſides, upon mature 
deliberation, he did not think the caſe of the 
heir at law ſo hard as he did at firſt, be- 


| cauſe i it was not the intention of the teſtator 


that the heir ſhould take any part of his 
eſtate, and it was à mere accident thatthrew 
a part upon him, (viz.) the ignorance of the 


teſtator, that it was neceſſary after pur- 
chaſing in the fee of theſe eſtates pur auter 
vie, to republiſh his will, ro make them paſs | 


fo the W he” vidow. The former 
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ee was accordingly reverſed: fred as 5 to 
this cen ee 


44" 


Aud if 0 one tat) an eſtate ribjecr 0 2 
mortgage, his perſonal eſtate will not be 
liable to exonerate the real eſtate from pay- 
ment of the Mortgage · debt, although he co- 
venant with the vendor to pay the mortgage, 
and indemnify A from all coſts and charges 


in reſpect of it. \ 64.1 


Thus, where 4. Ow” to Purete an 
eſtate. of B. which was then ſubje& to a 


'Rop-1986. mortgage for 2000 l to D. and accordingly 


P. 101. 


1 


by indentures of leaſe and releaſe between 
A. of the one part and B. of the other part, 
reciting the mortgage, and that B. had con 
tracted with A. for the e purchaſe; of the inhe- 
ritance of the ſaid eſtate, and had agreed to 
pay the ſum of 3500 J. for the ſame, in man- 
ner therein mentioned, that was to ſay, to 
the mortgagee all ſuch ſums as ſhould be 


due to him upon the ſaid mortgage, on the 


iſt of May next enſuing; as alſo to pay ſuch 
ſum of money as ſhould remain aſter deduct- 

ing the. money, due to che mortgagee to D.; 
it was witneſſed that the ſaid A. in conſider- 
ation thereof did gram, &c. to the (aid B. 
his heirs and afſigns+ for ever, all the ſaid 
premiles;, c.; and in the coyenant againſt 
incumbrances the mortgage and ſecurities 
. * And the ſaid B. did cove- 


nant, 


S no 


1 

nant; that he, &e. would well and truly pay. 
or cauſe to be paid, to the ſaid D. the ſaid 
ſum due in manner aforeſaid, and would in- 
demnify the faid A. his heirs, &c. and his 
goods and chattels, land and renements, from 
0 coſts and charges, &c. in reſpect of the 


ſaid mortgage. A. after completing, the 
purchaſe of B. made his will, and died, 


and then a queſtion aroſe between his per- 


ſonal repreſentatives, and the deviſces of this 
eſtate under the will, whether from the na- 
ture of the contract. the perſonal eſtate, of A. 

(reſpecting which, he had made no diſpoſition 
in his will) was liable to be applied in diſcharge 
of the mortgage? Et per curiam, It is a clear 
rule that the perſonal eſtate ĩs never charged 
n N where it b. not at eren. | Hh if mor 
ah] in this court i 10 warrant its > kak 11 
able in equity, contrary to the order of the 
Jaw. Where it is a debt payable by execu- 
tors at law, this court will relieve the heir, 


by turning the charge upon the executors, 


provided it does not interfere with other 
debts and legacies, or any more ſubſtantial 
claims. In reſpect of the rule of . marſhal- 
ling aſſets, iris that ĩit muſt be a debt afſect- 
ing both the real and perſonal eſtate; ſo in 


/ caſe the perſonal. fund proves deficient; to 


enable the court to marſhal; the aſſets, you 
muſt prove that the executots are account- 


able at law, and not in equity. In this caſe, 


the 
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e ſtate with 
payment of 
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Mayor, 


* | Brown's Ch. 
Ca. 454- 
Z. vid. : 


Lawſon v. 
Hudſon, 


Brown 's 


SL hore the 


8 faftactor char- 


ged his real 
onal 
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their executots, adminiſtrators, and 
all thoſe my manors, lands, &c. in L. to have 
and to hold to them, from the time of my 
 deceaſe, for the term of 'gg-years upon the 


other ſons, i 
dets over, and afterwards declared as follows : 
og . 5} V © 4 


ea] 
the perſonal eſtate never was table, either 


by nah ogg wg rt 
a tots get i ; 


And if money on morigage be 07 properly 
the debt of the owner of the mortgaged 


; eſtate, that alone ſhall bear the burthen 


thereof, notwithſtanding that zhe owner, by 


His wk charges a ſpecific part of bis Property 


with the, payment « of debts. 


Thus, where a les ehold 1 had been 
mortgaged by the teſtator's father to N. for 
650 and had, ſubject to that mortgage, 
devolved upon him on the death of his father; 
afterwards the mortgage was aſſigned by the 
defire of the teſtator to #. who advanced 
him a further ſum of 100 J. upon it, and the 
teftator conveyed other eſtates as an addi- 
tional ſecurity to the mortgagee. ' The tef- 
tator then made his will, and thereby devited 
as follows : I give and deviſe to A. and B. 


aſſigns, 


Wore), % 


truſts herein after mentioned.“ He then 
gave the real eſtate ſubject to the tetm, and 
in default of iſſue of his own body to the 
plaintiff for = remainder to his firſt and 
ſtrict ſettlement, with remain- 


er 


"OS. 413 1 5 

« 14 hereby declare, that the term und 
eftate, ſo as aforefdid limited to them the 
{aid 4. and B. Scc. is upon the ' ſpecial truſt 
and confidence, and to the intents and pur- 
poſes following; that is to ſay, ußog truſt, 
chat they the faid . and B. &c. thall, out of 
the rents and profits, « or by mortgage, alfign- 
ment, or demiſe of all or any part of my be- 
ſore· mentioned 'manofs, cc. er any of them, 
for all or any part of the ſaid term of 99 

years, or otherwiſe as to their diſcretion ſhall 
ſeem meet, tevy and raiſe ſo much lawful | 
money of Great Britain as will be Tofficlent | 
10 pay and ati all the Aebi. [ ſhalt owe at the 


time of my dectaſe; my funeral charges, and all 


the legacies and” foms of money given by 
me in and by this my will, and pay and ap- 
ply the ſame actotdingly. And my will _ 
and mind is, that after ſo much money thall 
be raiſed as*Thall anſwer the purpoſes afore- 
ſaid; together with all coſts, xc. the ſaid 
term ſhall ceaſe aid determine. He then 
deviſed" as follows: * I give and deviſe to 
my brother M. H his executors and admini- 
ſtrators, all chat the manor, of Eaft and Weſt 
Deeping,, Holden by' leaſe from the crown, 
ſubject to the yearly rent and covenants te- 
ſerved in the faid leaſe, and alſo ſubjeQ to 
te mortgage thereon to NV. for 65007; but 


in eaſe my ſaid brother ſhall not be living 
at the time of my decreaſe, ihen I give the 
| hid eſtate and premiſes, with the sppurte- 
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napces,. fubject as. aforefaig;. to ſuch perſon 
as ſhall be entitled to the freehold. of my 
real, eſtate. at the time of my deceaſe, by vir- 
5 tue of the aforeſaid limitations of this my 
8 will,“ And towards the end of his will he 
2 1 deyiſed as follows: lem, I alſo give all my 
= houſchold goods, and all ather my goods, 
* chanels; effeQs, and perſonal eſtate whatſo- 
N cet unto my ſaid brother Af. B. if he ſhall 
living at the time of my death; but in 

. caſe he ſhall be then dead, 1 give and deviſe 
me ſame to ſuch perſon as ſhall be entitled 
_ + 10 the freehold « of my real eſtate, under and 
= by virtue of the, licairarions, in this my will,” 
_— de We. + B. died in the lifetime of the teſ⸗ 
= ator, and the plaintiff became entitled un- 
Aer the limirations in the will to the real 
1 -fftae,.. And one queſtion was,. whether the 
. bequeathed by the teſtator for payment 
pot debrs was liable to the mortgage-debt « on 

_ the leaſcholg, eſtate ? Fi per curiam, Wich re⸗ 
ſpect toſche leaſehold eſtate, the. charge. under 

. which at came to the teflator was prior, 40 bis 
purchaſing it, and inherent in the tate, and the 
eſtate itſelf was left liable to anſwer it, and 
tether the perſonal eſtate, nor. real eſtate, 

| onght. to be charged with, chat debt; for 

when a man purchaſed an equity of redemp- 

tion, abject to incumbfances, that ſhould be 

a areal incymbrance following the land, and 

not Ho 1 8 one. And te der port 
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is nothing, unless the cireurnſtapee of pur- 
chaling created che difference, but that af. 


ſorded 2 argument. The queſtion. then 


was, whether aſſigning the mortgage from M. 


io H. and covenanting for payment of debts, 


altered the caſe, and made it the debt of the 
teſtator? and it was clear that it did net; 


for akhough where, a man transferred a mort. 


gage, and gouenanted for the payment, of the 


debt, according to the uli of lau he made 
it his ou debt, and made <imfef liable to be 


ſued upon that.,, covenant ; yet the / gaſe of 


he might be at law liable, yet while chere 
were real aſſets ſufficient for the payment of 
the incumbrance, they} ſhould be applied lor 


that, purpeſe : and it was to he underſtood, 
with reſpect to 1 Sony that the 


party did it by ay of "accompioditing abe 
enge, and hot een the debt Bs own,” 


Rn A endl 5 8 Siken TO. 


© Another: queſtion in thy: preceding caſe 
mas, whether, hen abe teſtatoꝝ mortgaged 
an eſtate / bis orm as an wterier, ſecurity,” 
that circumſtance would! create a difference 3 
and it was held that it would not; for no- 
thing made it his debt ſv effectuall as the co- 
venant to pay for it did not create the: debt, 


but only operated as collateral to the debt. 


4 man morigaged his eſtate without. cove- 


nant, yet becauſe, the money was banned, 
the ee me a ſimple con 


1 „ and i in "that caſt PIKE mortgage was 

"BH 2 Shut ſecurity; and if there were a bond 
_. or a covenant, then there was a collateral ſecu- 
3 "rity to a big ber ſpecies, but no higher by means 
—_ of the mortgage merely ; therefore having 
x Ecurity amounted to nothing. 


And here we. muſt remark, that even 

Font Ka ks ney, - will not make-the per- 
"fonab aſſets of the covenantor hable in equity 
| dor iu. where the money was originally ad- 
voancecd to another perſon, and not to the co- 


| _ confideration whoſe debt it is; and make the 
A 35 perſonal eſtate benefited by the loan, liable 
. inſtance, and not the ſecurity. 
V , JÞOF + N 
x Thus, where Sit ee Hs married the 


tel and heir of Sir Thomas Wagſtaff, and 
for raiſing part of Miſs Wag ſlaft's portion, 


- . _ Sir Thomas mortgaged part of his eſtate for 


3300 / and then died, leaving Lady Bay! 
1 bis daughter ald beit. Lady Bagel after 
= - - wards/joined with her huſband,” Sit Edward, 
1 in a deed and fine, hereby ſhe ſettled her 
=_ | — eſtate on het huſband and herſelf, and the 
= « heitstnale of the bodyof her huſband. The 
; 5 mortgegee wanting his money, Sit Edward 
3 Py joined in an aſſigniment of the mortgage, and 
const chat he or fig wife, or of of them, 


- 
- 


- venafitor,” forthecourt will always take into 


= Ow it. eee dest. 


. 1% I. „ 
ing Bir an- his ſon by his Wie his lady „ 
tervards married with the defendant Colo- 5 
nel Oughton, and died. And the queſtion 5 
being, whether,” by reafun of the covenant 

from” Sir Edward Bago for the payment of 

this 350070 mortgage money, his. perſonal - 

ctate ſhould be liable to pay the fame? It 

vas held that this covenant by: Sir Eduard 

vould not make his perſonal eſtate liable to 

90 in caſe of the mortgaged premiſes ; for the 1 
debt being origitially Sir Thomas Waghaff's, 
and” contiguing to be fo, the covenant upen 
ransferting, was only as an 24dHtlonat ſecu- 

rity, for rhe latisfaction of the lender, and not 

mended ner the naiure df the debt. 


29%? 16 CG» 391 795 f, WY as 


And ihe lan will oe if 22 ** 7 
torrowed/on) mortgage by virtue of a po W — - 
w charger an eſtate; for in ſueh caſe the heir 
takes tlie land aum onere. Therefore, where * pe 
\Grrge Euehn, the defend amis father, and Evelyn, 5 


vandfather to the plaintiffa, had three ſons, 2 Will. 591. 


N. FIG 


John, Gerrge; and the defendant Edward Eve- 
hn - George, the father (being tenant for life, Sel. Ca: Ch. 


remainder. to hisceldeſt (on Fobn, in tail male, 8 Fins 


of part of the premiſes): together with his 
eldeft ſon. Jobn, on the aoth October 1698, by 
deed and recovery, ſettled certain eſtates in 
fii-fertlentent, with a power to George the 
lither, by: derd or will, to charge by leaſe, 
mortgage, or otherwiſe, the premiſes limited n 
to ROT for le, with raiſing or/paying any 

ws Ee „ 

; . } 3 ; 


1 1 _ 


WT: 7 Iv 
1 8 4, Geerge he father I 

in purſuance of the power, mortgaged part Ml 

ol the Kid land for 1500. for the term of i ! 

111900 years. This mortgage. afterwards, bl 

* meds aſfignments, became veſted i an Sic Wo- n 

8 ns Pope, Blunt, with #coyenant, from Cee o 

| Euehn the, ſon, for payment of the mortgage. flſ's 

5 og money, and, on the ſave aſligament, Sir Thom i | 
We | che mortgagee covenanted to re-aign ll 


George Evelyn the ſon... Afterwards George 


Evelyn, the father, « Gied; then Joby Evehn tte 
Bo: 27 fon. died without Aue, upon which 


N 


George, the ſecond. fon, entered upon the pre 


; mies compriſed, in the ſettlement, and di a 

| "inteſtate, leaving. the. defendant, Mary, hs 7 

8 Widow, and three daughters. Then Edward | 
. - Jos and his ſon (the next remainder-man : 
ia tei Vinſtitated/s ſuit aguinſt Nirs Buche | 
©  1the-mocker (ifeerwards oarried'to- Govern. 

Baer) being the admigiſteatrir of her fot 5 

8 4 met huſband, Oaurgi Buahn, praying, ta f 

we ae perſonaleſtate of her late tuſdand houldJiF 

be applied towards paying off the mongul 

4 $I. 158 _ , of 15001. and in exoneration of che real eſtate. * 

Bat it wes held by the Loeg/Chancellor, af 

_ + fiſted by the Lord Chief Juſtice Raymond, aud 4 

tene Maſter, of \the Rolls, that the perſonal 4 
. eſtars of the fan ſhould got be applied to piii 

: 45 off this morigage, made by: the father; 5 

. , nauſe/the ghatgewas wade by the father i h 

b purſuance: of the power contained in the | 

. r «s/he had ſuch power, H 

„ hg "a MN 1 | defend 
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1 a3 


aendant Edward muſt be contented. to take 
ſuch land cum onere ; | and notwithſtanding 
that the ſon did afterwards, on the aſſignment 
o Sir Thamas Blunt, covenant to pay the 
mortgage money, yer, ſince the land was the 
original debtor, this covenant from the ſon 


ould be” U only, as TY for the 


8 * 1 £1 # : T4 # » +2 * + , * F : N 1 1 4 . £ 
; 4 * 
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The ground of theſe deterwingtjny | is, 


that, 10 ſuch cales, the covenant is confidered ON 105 ah 27 1 
in equity as a mere collateral ſecurity, not to 


3 * 
C 3 


be teſorted to, unleſs the principal ſecurity, 
which is the land, fails. For the land holder 


in truth, enters into ſuch covenant, "relying 
"upon the land enabling him to diſcharge it, 


and the mone railed. does not increaſe his 
perſonal eſtate, but is to exonefate the reſt 


CH 


b 


ok the real eſtate. And therefore, in the caſe Earl and 


of the Earl and Counteſs of Coventry, "where Counteſs of 


Gilbert, the late Earl of Coventry, on his mar- Com 
Y ria ge with the daughter of Sir Stres/ham Sc. Strange 
10 (the Earl being but tenant fort life, - 590 


with a power of making a Jointtre of "lands, 
not exceeding 500 /. per annum, on any wife he 
ſhould marry), covenanted, in conſideration 
of the intended marriage, that he, or his heirs, - 


would, after the PI according to the 


power given him by his father's will or other- 


viſe, ſettle 500.1. per anuum on his wife for 


her jointure.z and it being in proo f, that the 
late ear] directed his 8 to look over the 


„„ NG, 


. uu 


222. 
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5 3 a 2 8 g t part b the bet ate 10 wake 


Beg th e Häute, and that afterwards the 


. eee ay ingto orolled, but not Exe- 
£uted ; ; thou gb this depended only c on a cove. 


4 iel 


2 


5 pant, gr the Jointure of of land being the chi 


> | in view,” t e decree was, that the land 


Ft; LL SIE © 
Thould be ſettled, "and i he covenant « not made 
good out of the perſonal dn. 8 


* 
% 
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1 „ FRB wife's jointure'and the 3 
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hoo portions, we were { Cure by a 188 , which were 
et 


5 'never complerec by g le ſertleine nt, yer thole 


51 ; 1 — * 1 


; articles being to ett ands, and the Coye- 


41 i 212 


"nantor leayin 11 ſo . 1575 to anſvert them, 


; a — * 2 5 — 2 
4% "it 3 s decreed, that” be da hter's portion 
5 = ug led. out ofthe as and that the 
„ e 2 Me, reemn, the covenant 
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31 5 0 „re pig nc pot! applied din Aae n there- 


dog. Bar It is 10 
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neee 2. er caſe” particu 
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oi 2 Payment of Inter of Money . 


ere 


* an Mortg e &c. 


ir W 4 ; 


re 12 83 . 80. 1. all 
bonds and aſſurances for the payment 
o apy. Principal. money, to be lent. upon 
uury, whereupon there ſhall be reſerved, or 
ulen, above five pounds in the * _: . 


dear, are declared utterly void. 15 
N n „ Na * 85 18. 5 5 | 1 


Upon this clauſe of the ene not jure 3 a 154; 
nortgages, where more than 5 per cent. is | . p 1 


ew ed, will de void, but allo mortgages, |, | 
drawn only for 5 per cent. if the * e 


ke above that ſum, Tongs oo 0 Or 


bee aer hve” been Mg by rd GR + 


Bordwicke, that if a contract were made in Conway, 

England for à mortgage of a plantation in ? Vez. 428. 
be Mel Indies, no more than legal intereſt 
might be paid; and that a covenant; in ſuch; „ 
mortgage, for payment of 8 per cent. intereſt, 
vould be within the ſtatute of uſury, not- 
pithſtanding this were * _ of intereſt; Th 


A In Py PUTT PWR Tr 
E e „ 1 Bu 7 
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K 422 1 
ut now this point is featled,. ' by FE 
14 Geo. 3. c. 79. J. 2. whereby it is enacted, 


That none of his Majeſty's ſubjects, in 


Walker v. 


2 Vern. 2 
78. 145. 
Sc. 1 Eq. 
Ca. Abr. 288. 


Sc. Cont. 
Pre. Ch. 50. 


3 Burroughs 
. 3 . 


+. Great Britain, ſhall be ſubject or liable to 


« any of the penalties or forfeitures, inflicted 


| * by the 12 Anne by receiving. or taking i In- 


©: tereſt, for any ſum or ſums of money, really 
„ and bona fide lent on any mortgage, &c. 
of lands in the colonies or plantations in 
„ the Weſt Indies, the ſecurities for which art 
«© mate and executrd.in Great Britain, ſo as the 
«intereſt, fo to be received or taken, do 
„ not exceed the rate . 
5 hundred ane fer a Year. mY OW 


But the Nature « of Queen dane has noe 
troſpect to contracts made previous thereto; 
for they may carry intereſt according to the 


| intereſt allowed on 5 at the tm 


the debt was contracted. . 


A diſtinQtion is made in 3 be- 
* teen an agreement, that the intereſt ſhall 
be raiſed if not punctually paid, and for 
abatement thereof upon punctual payment. 
For, in the former caſe, it is conſidered as 4 
penalty, which the courts of equity will re- 
lieve againſt; but in the latter, as a condi- 
tion, which muſt be ſtrictiy adhered to: 


in which e ſe, the debtor cannot haye relief, 
jn equity, ' after the oy of e elapſed; 


| becauſe 


1 On 8 3 


5 4 | 
. berauſe the wan is 10 be 2 Fol 2 
don, dich ia not performed. | ii Jo ns «i 
; Thus where, (before the oa rs "tn in- Joy 3 Cox 0 ” l 1 
treſt to 5 per cent) 2 mortgagee tent mo- n — 1 
ney at 6 pet cent but agreed in the deed N _ 
that, if the money was paid within three 1 2 __— 


months after 1 it became due, he would ac. 520. 

cept of 5 per. cent. The morigagor not v 

paying the money within the time, the. "a a 
queſtion was, whether he ſhonld pay 5 £ or bab .2 
61]. per cent. ? And it was held by the court, : rg . 1 
that intereſt muſt be paid at fix; for though F 1 
relief was given againſt unreaſonable pe- 

nalties, yet this was not ſo, for the mort- 

gagee might bave refuſed to 48 his W Py, 


under 6 per . 


But where, on a bill to foredtole a mort- Ie PIR; £ "2 1 
gige, the intereſt, by the deed, was to ze 7 - | 


V 6. 
5 per cent. per ann. payable half. yearly, and a ow 3 g 


if not paid by the ſpace of two months after 9 
| the time of payment, then to be rafed to 51. ee 
105. per cent. per ann. for increaſe of intereſt. Maynard, | 
The intereſt being run greatly i in arrear, the e YN 
queſtion was, after what rate it ſhould be 1 = 
computed, on redemption of the mortgage? . 5 | 
And it was decreed to be compured at the, 45 
tate of 5 per cent. per ann. only for, where | wn 
| the intereſt was to be increaſed, if not paid , 
| 2t the day, that was but in the nature of a 
penalty, and relie vable in equity, 1 —_ 
E © 4 . af But . 1 


a vt 


— 


_ yy 


n 


| F 
Pre. Ch. 161. 
Vid. Howard 
v. Harris, 
ſupra, 21. 
1 13. : 
3 6 
5 Burton et al. 
. v. Slattery, 
4 Brown's. 
| bat G 88. 
tits 5 2 N 0 
— "4 | * 
5 
* "+ : 
3 7 


| 424. H | 
But it * that if there be a covenant 


for payment of the additional ] pen cent. the 
_ court will nat relieve againſt | it. 


Thus, wherefmoney was N on mont 
gage at 5 per cent. and the mortgagor cove- 
nanted to pay 6 per cent. if he made default 
in payment of intereſt for the ſpace of ſixty 


days, after ihe time of payment, the court 


decreed, that, from default made, the mort- 
gagor ſhould pay 6 per cent. for that this 
covenant was the agreement of the parties, 
and not to be relieved againſt as a penalty. 
Quere, if ſuch covenant muſt not be a ſepa· 


nie deed, though I ſhould l chat would 
make no difference. 3 


2 


And if an en ue en by'the 


_ mortgagee, ſuch agreement will be good 


to raiſe the intereſt, upon the ground of for- 


1 bearance ; ; ſuch additional intereſt not being 
© confidered, in that caſe, asa penalty, but 


as a liquidated latisfaction fixed and agreed 


upon by the parties. So where a morigage 
was given, in . Jrelund, to truſtees, by way 
of ſecuring debts to ereditora, and no money 
actually paſſed, but the ſum nominally lent 


was to be paid by inſtalments; an agreement 


that the intereſt of thoſe ſums ſhould riſe, 
on non- e at the time appointed, or. 


weeks . from 25 to 8 per 


4 +3 9 "as 


within . 


* e 


kent. 
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And, Jacs: hrs caſe, hoe a long aribg owns. 1 1 
rear of intereſt had aecrued, and the mort- en 
gagee nad ſent an account thereof to the : 2 
mortgagor,” Who returned: an anſwer ad. 
mitting the account, defiring forbearance, and 4c 4%, A 
promiſing to make ſatis tion for the ſme. ww F i 
Lord Chancellor Parker allowed the | += - nl 
tional 1 per cent. reſerved, as a ſatisfaction; :»: +14, _ 
ſeying. that though | the proviſo, obliging "5 
the. party to pay 6 per cent. was generally ee eee, 
looked upon as a penalty, and in terrorem, + Is e 3 


and therefore to be relieved againſt, „ 4 


2 very ſhort. lapſe had happened; „„ on 
might not be relievable againſt in caſe o = 
a; long arrear of intereſt; and that ifno © ' © i 
reſervation of 6 per ' cent. had been made. 
and a great arrear of intereſt had incu reed, : I 
the court, on ſuch a promiſe, in writing, io - AY 
make a ſatisfaction for forbearance, would _ _ 
have apy gs inoftgages ſome. allowance i in = 
that reſpect. | 3 
We muſt 8 in this caſe, that the e 
nun gage bad, originally, made binſelſ judge' ' © ß 
hat recompence be ſhould have, in caſethe- 
agreement for payment of intereſt was not , 
performed, and the morrgagor had acquieſced = 
therein; and therefore there wauld have 5 
been . in the court F to. 27 
alter i Re 1 Ren ee e e „ . of = 


1 . eburt of 
Fu on e to a Maſter to ſtate 
an account upon a Mortgage, ihat all mo- 
_  -- ney paid as ſurety, ſhalt be reckoned as prin. 
—_ — cipal money from the time of en, and 
A SP \olandidetmpee-eccording}y. . 


"i." e the: practice is, that if the 

' mortgagee afhgn the mortgage, with the 

* - concurrence of the morigagor, alt money, 
x "I View 466. really paid by the/ allgnee, that was due to 


ern. 135. the morigagee, ſhall be confidered prin- 
= * Abr. cipal, and that the allignee' hall have in- 
deen upon the intereſt then due, and paid by 


= . bim, pr well as. popu the Principal originally 


oy 
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4 A - | - The account 8 es morigagee and 
1 ger will not conclude the Mortgugors 720 


AY /Macdlesfield morigage, the debt was ſtated between the 
= * aſſignee, che mortgagee, and ſome of the 
luaſra, 427. co-heirs; that were looked upon to have 2 
| 5 fight to the redemption ; it was inſiſted, that 
. this ought 1 .coniclude/-the/ plaintiff, who 
E | | claimed as deviſee under the will of the 
3 morigagor, as a ſtated account: but muy be. 


r , 
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ing no Lan beet chat was over 5 


but 2 ve 70 8 3 Art 
that an aſſignment, to give title to intereſt * ; Fn 271. 
on intereſt, muſt be made with the coneur- 2 . 
rence of the mortgagor : for where it is ; bon 
aligned without his affent, the aſſignee muſt Vale 5 
take it only upon the ſame terms with the ws * 
allignor. 


Thus, Shows be bill was to have the re- Earl of Mat- 


demption of a mortgage of the manors of 3 


B. and S. in the county of C. which mort- 1 Vera. 168. 
gage had been alligned to F. one point was, . 4 a 7 


8 13 


whether there being great arrears due at 
the time of the aſſignment, Which were 


paid by F. the money paid for intereſt, „ 


in arrear, ſhould be reckoned. Principal as 

to him, and carry. intereſt | with it? And it 
was inſiſted for the mortgagor. that intereſt 
was never made principal, in ſuch cafe, un- 

leſs the mortgagor had joined in the afſign- 8 
ment; and the caſe of Porter and Hubbart Porter v. 
was ited, where, in a like caſe, it was de- 2Ch. Rep. 86. 
ereed, that intereſt ſhould be. reckoned 3 Ibid. 80. 


principal: : but the decree was reverſed in 624.460.4086 


the Houle of Lords; becauſe, the executor 
of the mortgagor was no party. But the 
Lord Keeper ſaid, that precedent could not 
weigh much with, him, he was of, counſel, 
therein, and it was hard 1 in all its circum- 
2 ances, 


= 5 425 ] 1 
—ſſſtnges. For LE he thought it rea- 


W #-.+ * 5 be 


3 ſonable, that the intereſt paid upon the 
A 1 ſhould be reckoned principal, yer. 
3h my” he would not now. mgke; a new precedent. 
fo = - However, his Lordſhip.direed,: the defeng- 
| ant's counſel to ſearch, for precedents, and 
dad, chat if they could find any one, he 
1 Is = would -follew it in this _ 1 * no {uch 
3 Precedent could: be fon. 
1 This rule admits of diſtintions in parti- 
_— * cular circumſtances, | r 


Thus, where 3 procure a goes 
271. for ſale of an eſtate before a Maſter, and 
427- 


e 


one, by cofiſent of all parties intitled. to the 
eſtate (being confirmed the beſt bidder by 


rn 


35 authority c of the court, all the incumbrapcen 
_ agreeing- "he ſhall. be purchaſer) takes an 
aſſignment of all incumbrances ; int this ; caſe, 
he will be a creditor of the mortgagor for 
the whole ſum, as, well what he paid for i in- 
tereſt due, as as for principal, together with 
. intereſt upon the intereſt, their conſent being 
the ſame thing as if they h had been made par- 


va > ff 
4 * 7 
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0 Ca. 236. It is ſaid; that in Hilary" vacation, a little 
Wc. x before Eaſter term, in the 26th and 27th Car. 
| 4. the Lord Wer d it ſhould be 


[3 
- 
* 
; N 
* 1 
* * 
F 
* 1 
- 
x __ 
- 
_ * 
* f 
* > * N 
5 BIN 7 5 n 
OY" PT 0 


449 , 9 


3 „ ; 
80 where a FOLDS "was made, in % Gladman v. 


Henchman, 5 


4 


at the end of fire years, and intereſt i in the Hill. 1590. 


1 # # 11 


mean time -half-yearly; and, about two 
months before the "five years were expired, the 
mortgagee. (00, iqtereſt having been paid) 


$5.4 


aſſigned the mortgage to the defendant i in 
conſideration of 560 f. being ſo much due for 
principal and intereſt; the queſtion was +; 
whether the intereſt then due ſhould carr 


intereſt? It ' was ae that i the; mort- 4:3 #50 


PRES 
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* % . 
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. off Lis % 


was eee Wh ate with 
the time of the alignment. 


eib bern, lach aſide toon! afterwards; for 
where G in 16, made à mortgage in fee Procder w. 


to ccedre 300 U, , in 166, the mbrrgagee Trin. 1700. 
"t6ok® Þolleſſion, aud in 1660 deviſed be 
lands to A.; in 1680 (Which wus fue ears 
after the rule above mentioned is ſaid to have 
been made) the deviſce brought a bill to 


'reb6veted' 4 third part, as doe, ugainſt 
the moörtgügee, ſo that che profits did not 
anſwer the intereſt of the money, which 7 
was then 8 per cent. and there had been 
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1678, for 459 L. Principal money, payable 1 Vern. 135. 
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of lande worth «Bout: 30 l per unnhm to C. e 


\oreeldſe.” Thewife of the tel gage hae 


1 
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—_  infgocies on we plaintiff's part for ſeveral © 
=_ ode? years T he Maſter of the Rolls decreed the 
_ tf F blem to redeem , and pay $ per bent. only, 
A that being then legal -intereft ; and ſaid, 
=. that, though the profits were hot ſufficient 
= 0 anſuer the intereſt, yet 'the arrears could 
not cart) intereſt, although the coſts and 
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deen vb. A Mladers -report;: tes L intereſt, 
. 4 Ce. makes that intereſt,” principal, and to earty 
1 A 1 Will. 478. 

=” - $c. Pre. Ch. 93 "a a report is as the judgment 
„and appoints a: day for the 
ci 8 on intereſt to that day; 
vith the time of payment, 
t him to istereſt. n 


9 a0 


Apt» 


ot cf ' report eee for, 
8 where J. the defendant inſiſted, that 800 / 
= [Bellew, Was owing to him, and, upon the Maſter's 
1 Fang . report, only 180 J. appeared due; the court 
did. 556. ordered intereſt for that ſum, from. the 
=O timerof:confirming the report abſolute, ad 
3 . not le ſare ; becauſe, until then, it Was not 
©” Mington any liquidated Man. 030 1 of 7 Ht abnn! 


* 
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__ | Hig And Adee the report be confirmed, 
1 wet, if the ſuit be for 8 ſale, and nat to 
reſt ſhall not carty. MORE; if 
% Yo rot Sn) there 
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ow: be Wag mor ares ad (bond ce. A 1 "IF 
ditors, parties aheteto. Eat id 09! f 3 1 

"Ther, w A925 ogg plain, £2 v.46 Feen Harris e. ä ; 4 
ache : . 5 See with . . Atk. 7 | 7 
bond creditors, aga the heir at law of th 1 
mortgagor, for a lale of the e 2 
preyiies, and had's 42 deres 888 xdingly, |  _ 
with a direction to pay the wo mortgagee his a 3 
principal and intereſt, in the” fiift Place: 92 
he, Maſter made a. report of a ſtated um = 
due, which aG confirmed; the;mortgagee | _ © = 


then, moved, that, e Maſter; wight . 
pute ſubſequent intereft and coſts, upon the 

ſum reported due. There was not near EO 
endugh -arifing from "the fale, to pa) tbe oY 


ſecond moartgigee apd the bond erödfterts. | 
"The'reſt of abe cteditors and the tnoviigagor 5 7 | bk. 
"oppoſed this motion, and erideavoured? to 
"thew 4 8 difference between the n N 
"anda bill of foreclofure, infiſting, that, > 
the latter, the Cburt directs the "Maſter 'to 2» 
allow Kibfequent intereſt upon the 1 „ 
ported ted due „beczuſe it is a compenſation to _ 
*therinort 1 — 1 for being kept out” of bis 1 
money, by the Evutt's Abe time” to the > - 
mortgagor to tetleem; but that here a We - 
vas, direched in, the. firſt inſtance, and „„ 
intereſt of he, other creditors, was con- 
cerned: \therefore,, it would be. | ard tg, give © 1 
--intereſt, upon intereſt in favour of one. re.... 
e to thachrranaiee. of the, reſt. 1 And 5 x 
rer ws | the of x 
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3 the 1051 ee the® iftine. 
=—_ „ ſaying, that it would be rather too 
* ; EIN mock 190 ive ſuch an advanta age to the mort. 
re, Zager over the reſt bf the creditors, eſpe- 
A ciaſſy as the wort ortgage. carfied | 5 per cent. 


# ++ : 


and prope fed, to the counſe el, that, from the 


—y 


time. of the Maſter' 8 report being confirmed. 


* 14 


. it mould carry only 4. Per cent. in which the 
1 eee 5 Ka 1 CN 


1 fr Ster 333 1 
1 "It" Reins, ba etna; "oY an account 
1 dae dre a Maſter) againſt an infant, 
* FORE on a bill ts foreelole, Walk dor earty intereſt 
3 en ee „ 
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„ |: Sag; upon a1 bill being drought; ti gt that an 
Edwards. infant. deem 4 mortgage, or be 
5 Yor, upon , thei. heating, it was, de- 
3 LID p creed to an account, and that the infant 
hold pay what was reported due, unleſs 
8  ſhewed,cauſe to, the contrary, within fix 
5: 7, months/after he, became. of age. A report 
_ OO OS. 
2 and, .upon.a. ſubſequent order being made, 
0 compute. intereſt. from the report, the 
. Keeper doubted, whether, intereſt ought 
BY 4 15 Nt 0 L lowed 


Lin. Se. Ad 1 ita *phbeka Wa in- lich 
N Lord Raym. calc er interèſt upon in- 
. ereſt ought not to be allowed againſt an in- 
* n 32-24qme{9 eule one ground, upon which he 
A © court turn the'vintereſt into Prineipal, wy 
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way of inflicting puniſhment on. the mort- 


gigor for non- performance of his contract, 
which motive ought not to operate againſt 
an infant. For the ſame reaſon, on which 
the court indulges him with the privilege 
of ſhewing cauſe, after he comes of age, 
namely his preſumed incapacity in the 
management of his affairs, which diſcharges 
him from any conſequences incurred by, 
or penalty inflicted, on the ground of ne- 
gligehce, operates equally againſt loading 
him with compound intereſt upon an ac- 
count, when it may be preſumed, that the 
like imbecility, which induces the court 
to indulge him with an opportunity of ſhew- 
ing cauſe againſt a decree of forecloſure, 
or other decree charging his eſtate, likewiſe 
occaſions the non-payment of the intereſt. 
Et vid. the caſe of Sir Redmond hd og v. 


—_ 


E Afton. . <a 


And if the "YER were, that; on non- 
payment of what ſhould be reported due, 
the infant ſhould be forecloſed, unleſs cauſe 


Ge. the caſe would be ſtill ſtronger againſt 
allowing intereſt upon intereſt. © Firſt, be- 


the penalty which he annexed to the non- 
performance of the contract by the mort- 
gagor, namely, the eſtate diſcharged from the 

condition. Secondly, becauſe one ground, 
| F „ upon 


vere ſhewn'to the contrary within ſix months, 


cauſe, by ſuch decree, the mortgagee has 


2 Brown's 
Par. Ca. 56. 
Vin. vol. 12. 
p. 113. Ca. 
47- 
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upon which the court turns the intereſt 
into principal, is, as a recompence to the 
mortgagee for the delay he receives, by realon 
of the "indulgence given by the court to the 
mortgagor, in allowing time for redemy. 
tion, which realon does not apply here; as, 
in the caſe of an infant, the forecloſure 
takes place immediately, but ſubject to be 
opened within fix months after he attains 


his age, if the infant's defence be miſtaken, 
or there be any he Wo th on the part of 
rhe me 


hr here we 1 ork. an en 
to this rule, as to infants, where an account 
and report are taken and made, in a cauſe 


1 wherein an infant is plaimiff; for there the 


ſum. will bear intereſt from the foot of the 


Account; nothing being more certain, ot 


eſtabliſhed, than that a minor is bound and 
concluded thereby, unleſs he ſhew fraud, or 
error to his prejudice; for it would be not 


only inequitable, but unreaſonable, t take 
from ſuch defendant, the benefit of 
uſe of thoſe proceedings, which he is forced 


ing 


into by the infant, and thereby to ſubſel 


whom e equity ** redemption of a mort- 


him to the difficulty and A R of i 


Pe e 5 _—_ e. 


So, Abere Te 3 Odell, an Re” 10 


= 


1 W 


my for years, deſcended on the death of banc / 


4 Brown's 


his father (who had exhibited his bill, in Part Ca. 447. 


the court of exchequer in Ireland, againſt the 
mortgagee: and his aſſignee to redeem the 
rremiſes, and for an account of the money 
due on the mortgage) filed his bill of re- 
vivor; the cauſe was heard, and the court 
decreed, that it ſhould be referred to the re- 


membrancer to ſtate and ſettle an account, 


who made. his report, that 1883 L 18 s. was 
due for princtpal' and intereſt, which, there 
being no objections made, or exceptions taken 
thereto, was abſolutely confirmed. And the 
cauſe coming on for further hearing, it was 
Wy d:creed that upon the mortgagor's paying 

the ſum of 1883 J. 18 5s. ſo reported due, with 
uurreſt for ibe ſame from the time of the re- 


ſhould be reconveyed, and all e and . 
curities delivered up. ey be | 


Afterwards. Odell Wee Nb to pay the 
money reported due, or any intereſt for the 


ſupplemental bill, in order to have the be- 
nefit of the decree, by a ſale or abſolute 
forecloſure; and therein, in regard the ac- 
count of what was due on the ſaid mortgage 
had been ſtated in the former cauſe, prayed 
to-have the benefit thereof, and that the ac- 
count ſhould be taken, in his preſent ſuit, on 

| 9 "WE 


port being confirmed ab/alute, the premiſes 


fame, the mortgagee, who had likewiſe bad 
a ſuit depending, filed an amended and 
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N 0 fact of the report or decree mage 1 18 hes 
| former fait. N 


To this bil 1 04a. put in his anſver, and 
thereby, amongſt other things, admitted 


the former report, decree, and proteed- 


ings; but inſiſted that, apprehending he was 
much aggrieved by thoſe proceedings, he 
chuſe to have his bill, upon which the ſaid 
decrees were made, diſmiſſed, rather than 


ſubmit thereto. Afterwards, the cauſe came 


on-to be heard, when the court declared, 


they were ef opinion that the defendant, 


che n was tt to be concluded by the 
acceutit taken in the {aid ſormer cauſe, but, 
that the plainiff was imitled to an account, 


as between mortgaget and mortgagee; and 
therefore decreed, that it ſhould be referred 


to che chief remembrancer, or his duputy, to 


audit and tate an account, between the plain- 


n uff and defendant, on the foot of the mort 


g ages and ſecurities n the pleadings men. 


tioned, in which account both * were 


to have all [juſt allowances. 


From this decree, the ene pe _ 
infſting, that the infant ought to be con- 


_ cluded by the 4ccount, taken in the former 
cauſe, on a bill originally brought by his 


ed, and carried on by himſelf, 


| confirined by ſubſequent orders of the court, 


and ſigned and inrolled ; and that he ought 
O's FEET”, not 


* 
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1 to de permitted to wave, or vary we 


fame, efpecially when neither fraud nor error 
in the account were even ſuggeſted. _ 

And fo it was adjudged, as to that point, 
and the decree reverſed: and it was further 
ordered, that the account taken upon the 
ſormer decree ſhould Rand, with liberty 


for the infant to ſurcharge, or falſify the 
fame, and that, in caſe of any ſurcharge, or 


ſalfification, the remembrancer ſhould deduft 


bo much as ought to be deducted on ac- 
count thereof; and that the remembran- 
cer ſhould carry on the account of the fub- 
| ſequent intereſt, from the lime of the confirma- 


ton of the former report, for the ſum thereby 


reported due, after ſuch deductions made 
thereout as aforeſaid. 


. ASC; © made, white 


an infant concerned agrees to allow inte- 
reſt on intereſt, and a benefit Accrues to him 


thereby, and it would be unjuſt to take it 


from the mortgagee, for, in fuch caſe, it 
ſhall be allowed; as the law, at the fame 
time that it protects the imbecility, and in- 
diſcretion, of infants from injury through 
their own imprudence, enables them to do 
binding acts for their benefit, and, with- 
out prejudice to themſelves, for the bene- 
it of others; for the end of the privilege 
** their protetiion, to that objed, all the 

| . rules, 


318. 4 


EP 


Earl of 
Cheſterfield 


v. Lady 


. 
1 Eg. Ca. 
Abr. 287. 1. 


* 
* 
* 
" & FE * 
3 


: deffitute of ſubſiſtence. 
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| rules, and wen exceptions, muſt be directed, 


and not to give ſuch acts ability, would 8 
be turning "ow privilege of infancy again 4 
themſelves. . = rag" 3 e x 

ws N n 


| Thus, where 7 5. WN his eſtaef '" 
to C and then died, leaving D. his daughter: dt 
and heir, who was an infant, and had ho- it 


thing to ſubſiſt on but the rents of the # 
morigaged eſtate. The mortgage having = 
been ſuffered to run in arrear three year ſt 
and a half, C. grew uneaſy at it, and threa-Wf # 


ened to enter on the eſtate, unleſs his interetW ® 


might be made principal, upon which D. 
mother, with the privity of her neareſt re 
| lations, ſtated the account; and D. bein 
then near of age, ſigned it, and it was at 
| mitted to be fair. It was reſolved, by the 
court, that, though regularly intereſt ſhould 
not carry intereſt againſt an infant, yet, in ſome 
caſes, and upon ſome circumſtances, i it would 

be injuſtice; if intereſt ſhould not be made d 
principal; and the rather, in this inſtance, 
| becauſe it was for the infant's benefit, who, 


without this agreement, would have been 


Beſides, in this caſe, the mortgagee might] * 


{oa obtained immediate payment, of pri t 


intereſt, by exhibiting his bill to 


0 
co redete for payment's of * * 
0 4 0 Bur f 


f - * 


\ 
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But, in a intereſt ſhall not carry Hoe v. 


intereſt, upon a mortgagor's. ſigning an ac- 


| count, whereby he admits ſo much due 652. 


for intereſt; becauſe that, of iiſelf, does 
not ſhew any agreement, or intent, to alter 


the intereſt, or the nature of that part of the 
nor does 


debt, or to turn it into principal; 
it appear to have ever been ſo determined; 
for it ſeems that, to make intereſt on a 
mortgage principal, it is requiſite there. 
ſhould be a writing ſigned by the parties, 
the 2 in the land, my to be charged there- 
with, | . 


Lord Keeper North was of opinion, in the 


caſe of Howard v. Harris, that if there were 


a covenant in the mortgage-deed for pay- 
ment of the intereſt, upon which an action 
of debt would lie, the court would allow 
intereſt on intereft, though no account was 
taken before a maſter. In that caſe a mort- 
gage for 1000 J. had been made, upon a re- 
verſion, ien years, and in the deed there were 
covenants for payment of the principal and 


lixty pounds per annum intereſt, and 7 J. per 
annum rent, was only reſerved; and it was 


urged, that the mortgagee, againſt whom 


the bill was exhibited to redeem, ought, in 


this caſe, to have intereſt upon intereſt, 
otherwiſe he would be a great loſer. To 


' which it was anſwered, that the bill had been 
file] ſix years, and that the mortgagee had, 
by 


1 8 


ham, 
1 Will. Rep. 


Supra, 425s 


Howard v. 85 


147 to 150. 
Sc. 1 Vern. 
194. 

i Vent. 364. 
Supra, 21. 


109. 112. 
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; by anſwer, © oppoſed the cedevipton; and 
therefore from that time he had no pretence 
for an allowance of intereſt for his damages; 
and that it was never known in the court 
that intereſt upon een was at any time 
enen in ſuch caſe. | 6 


| But the Lord Keeper was LEY of opi- 
nion, that as to ſo much intereſt as was re- 
' ſerved in the body of the deed, that ſhould 
be reckoned principal; for it being aſcer- 
tained by the deed, an action of debt would 
lie for it, and therefore it was reaſonable 
that there ſhould be damages given for the 
non-payment of that money. As to what had 
been urged, that this had never been prac- 
tiſed, and that there was not any ſuch pre- 
cedent in the court, and that if this were to 
be eſtabliſhed for a rule, every ſcrivener 
would reſerve all his intereſt half yearly from 
time to time as long as the money ſhould be 
continued out upon the ſecurity, which 
would be to change the law and practice of 
the court, and make all mortgagors pay in- 
tereſt upon intereſt; the Lord Keeper ſaid, 
that he was clear in the diſtinclion between 
debt and damages, and he ſaw no inconve- 
nience that could enſue ; it would ſerve only 
io quicken men to pay their juſt debts. And 
it was dec d accordingly. that after a de- 
_ duction of yourly rents of the mortgaged 
. out t of t high a ai poyable: for 
| | | the 


e © 
the intereſt, the defendant ſhould be allowed 
intereſt for the reſidue of the ſaid 60 J. a-year, 


' for which the mortgagee might have _ 4 
lau, and recovered damages. 


oe hos we muſt attend to the diſtinctian 


between the laſt caſe, where the ſecurity for 


the intereſt reſted: in covenant only, and the 

ordinary caſes, where the rents of the mort- 
gaged premiſes are ſufficient to pay the in- 
tereſt, as, if this determination be according 
to law, it appears to me it muſt have turned 


upon that point; for it is certain, that, in ge- 


neral, an agreement made at the time of the 


mortgage (and a covenant in truth is, no 


more than an agreement) will not be ſuffi- 
cient to make future intereſt principal, Tuch 


terms being conſidered as bearing hard upon 


the mortgagor, and as oppreſſive. 


; Thus, where 1 made a mortgage to O. 
with a proviſo, that if the intereſt was fix ® 


L4.Ofkftan * Mþ 
v. Ld. Yar- 9 
mal. 


months in arrear, then it ſhould be account- Salk. 449- . 


ed principal and carty intereſt; Lord Chan- 


cellor Cowper decreed the clauſe to be vain 


and of no uſe, for that an agre:ment, made 


at the time of the mortgage, would not be ſuf- 


ficient to make future intereſt principal, but 
it was requiſite that intereſt ſhould be firſt 


grown due, when an agreement concerning 


it e e make e k 


And 


eg 
2 Atk. 331. 


Thid. 
et wid. 
Pre. Ch. 116. 


Fd 


\ 3 Auk. $18. - 


d 0] > 
And fo was it likewiſe held in the caſe of 
Thornbill v. Evans; but then it mutt b: 
upon a fair agreement, and is ſaid to have 
been generally done on the advance of freſh 


"Py 


ra c 


Aareal upon 3 will never be allow- 
* becauſe intereſt is in arrear wien the 
morigage is paid off. 


A mortgagee in poſſeſſion is not obliged 
to lay out money any further than to keep 
the eſtate in neceſſary. repair ; but if a mort- 


gagee hath expended any ſum of money in 


ſupporting the right of the mortgagor to 
the eſtate, where his title hath been im- 
peached, the mortgagee may certainly add 
this to ee his debt, and it wil 
ny intereſt. „ 


A remainder-man can force the tenant for 
life to keep the intereſt down if the land be 
” but cannot compel him to redeem 
directly, though indirectiy he may by pur- 
chaſing in the mortgage; then the tenant 
for life muſt pay one C A, N with the 
poſſeſſion. 


So where A. een Oe of * per 
annum in fee, and deviſed eſtates to B. for 
life, remainder. to C. in fee, and then died. 


C. n nis bill, to 1 the tenant for 
5 life 


8. 


4 ener I 3%; 2 : * 424 ; 
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life to pay the arrears, as otherwiſe all 
would fall on the reverſioner, 2 Was ſo 
decreed, 


If there Why tenant. in ail. comaingles over, 
ſubject to a preceding mortgage or incum- 
brance, and tenant in tail be in poſſeſſion, 
and receipt of the rents and profits, and lets 
the intereſt run in arrear, without applying 
them to keep it down, neither the iſſue in 
tail nor the remainder-man, can come againſt 
the tenant in tail to compel the keeping 
down the intereſt, or againſt his repreſenta- 
| tives after his death, to compel the in- 
*demnifying and diſcharging the remain- 


der from the. arrears of intereſt, incurred. 


during his poſſeſſion and receipt of the pro- 
fits ; for in this caſe, courts of law as well 


as of equity conſider the reverſioner, or re- 
mainder-man, as in the power of the . 


in tail. 


— 


80 where P. 6 made a mortgage for 
years, and then entailed the eſtate mortgaged 
on. himſelf and the heirs, male of his body, 


remainder to his brother J. C. in tail male, 


and afterwards died, leaving iſſue one infant 
ſon; the latter ſuffered the intereſt to run 
in arrear for near twenty years, and died 


juſt before he came of age, leaving a per- 


| ſonal eſtate. Upon a bill filed againſt his 
 Fepreſentatives, it was inſiſted, that his exe- 
cutors, 


ep 
Brown, 


1 Vez. 477- 


1 Vez. 430. 


Chaplin v. 
Chaplin, 
3 Will. 233. 


Hilary 1733. 


{ 
% 3A 


Sir John 
St. Alben's 8 
caſe. 

Salk. 37. 


5 to pay the arreats. 
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cutors, n their teſtator took the Ws 
and profits of the eſtate, ought to keep down 
| the intereſt, and the rather, he having never 
had it in his power to bar the eſtate by a 


recovery; ſed per curiam, there was no prece- 


dent of a tenant in tail being obliged to 
keep down the intereft upon a mortgage; 


for he had an eſtate which might laſt for 
ever, and the remainder over was not affets 
or regarded in law; and as he had a power 
over the eſtate, to commit any waſte or ſpoil 
thereon, a court of equity had never ipjoined 


him to keep down the intereſt ; and the court 
refuſed to make any order _— = executors 


' 4 
* 


But by a "Mart deciBois it ſeems 3 now to 


| be ſettled, chat if tenant in tail be an infant, 


nol EG, and his/guardians or truſtees be 


in poſſeſſion of the profits of the eſtate, he 


ſhall be liable to pay the intereſt, becauſe 


what eng h to be done by the guardian 


ſhould be conſidered as done, and it is a rule, 


that the act of a guardian or truſtee of an 


Infant ſhall not alter his property, or bat of 


thoſe coming after bim; -and the reaſon why | 


tenant in tail is not liable to pay the in- 


| tereſt, which is-becauſe he can bar the whole 
eſtate, does not operate in this caſe ; for 


an infant cannot bar the remainders; unleſs 
under the king 8 privy ſeal, which is never 


granted — to * the rights of 
the 


| 1 445 . | 
the parties, but en in : caſe of — eule 
n 


Thus where P. was tenant for k life of an 
«ſtate, with power to charge any ſum not 
exceeding 40001. thereon, remainder to . 
her ſon, in tail, remainder to the right heirs | 
of her father; be charged the eſtate accord- 
ingly, and then died. V. died without heirs 


and under age, leaving the intereſt in arrear. 
The plaintiff claimed the remainder as right 


heir of the father, inſiſting that as be was 
under no neceſſity of claiming as heir at law 


of M. the remainder in fee not having veſted 


in poſſeſſion in his Ve, the -perſonal eſtate of 
i. muſt be applied to pay the intereſt of the 
1000 J. during his life; but Lord Hard iic le 


vas againſt the plaintiff on this ground, and 


decreed _ Hue wr on 50 * one men- 
ee 


But "I tenant in. "ail diſcharge the intereſt 
of. incumbrances,, neither he, nor any in his 
place will be permitted to ſet up. that as a 
fact undone, but the remainder-man ſhall 
have the benefit of it; and none in the place 
of tenant in tail can inſiſt on Ou a creditor 
upon that eſtate. | . 


Ik chere be baron and feme, and the hub 
band take in a mortgage of an eſtate ot 


| receipt 


which his wife is Tenant in tail, and is in 


7 4 


| < receipe of the rents; - the and will not t be 
allowed- intereſt on the mortgage during the 
| life of his wife, on a bill OY wy them in 
reverſion after her duach. 


| 97 — 8 4. ſciſed 4 in a rail of the equity 
of redemption of an eſtate, reverſion in fee 
to the right heirs of her brother (which heirs 
were four ſiſters, 4. being one), levied a fige 
and made a conveyance. thereof to B. by 
leaſe and releaſe, in conſideration of money 
paid, and of paying 6007. due on the mort- 
gage, and ſeveral legacies charged on the 
eſtate by the teſtator's will, under which ſhe 
claimed. Afterwards, ſbe inter- married with 
—_ B. and previous to the marriage a ſettle- 
=—_ ment was made of this eſtate (which was the 
—_ ; huſband's, under the prior purchaſe) to the 
nuſpand for life, remainder to the wife 
for ninety-nine years, if ſhe ſo long lived, re- 
mainder to the iſſue of the marriage, remain- 
der over. After the martiage, the huſband 
took an alſignment of the mortgage, recit- 
ing that the premiſes had been deviſed to his 
wife, and alſo took a conveyance of the legal 
eſtate in fee to his own uſe. The wife died 
without iſſue, the huſband continued in pot 
ſeſſion. Then the three co-heirs of the firſt 
teſtator, being intitled to the reverſion in fee, 
brought a 15 againſt B. to redeem this eſtate 
on payment of ſuch part of the incumbrances 
thereon, as they were bound by law to diſ- 
x charge, 


* 


- 3 ne 
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charge, ee that they were not obliged 
to pay intereſt on the principal ſum of theſe 
incumbrances further back than from the death 


of the wife ; for B. having taken in the mort- . 


gage, and received the profits, the intereſt 


during ber life would be ſuppoſed to be paid; 


and fo it was held by Lord Hardwick-, who 


fad, that there was no determination directly 
on the point, therefore | he muſt "Greig on 


Ren 83 


The viſe was intitled herſelf + to Pa re- 
verſion in fee of one fourth part, the other 
three-fourths thereof belonging to the plain- 
tiffs, the three co-heirs. She might by re- 


covery have barred the reverſion. in fee in 


the whole; by fine ſhe could bar it in ber 
own fourth | part. The taking the aſſign- 
ment of the mortgage by the huſband ap- 
peared from the recital to have been after 
the marriage; when the huſband, if the 
ſettlement had been good, was ſeiſed in his 
own right for life ; ; if not good, and the eſtate 


in tail continued, he was Lk in right of 


bes wife. 


The queſtion was, from what time intereſt 
was to be computed? He was of opinion, 
that the huſband was not intitled to have any 


allowance of three fourth parts of the intereſt 


: during the time he was in 9 cpnſider- 
ng him in any lehr. 


0 8. Firſt, 


5 4 
; _— : £ \ 


„ <a Si3\ as - 


* 


[48] 
Firſt, as a purchaſes of this eſtate by the 


| r and conveyances, made by the 


wife when u feme ſole, Which was the true 


way, but if that was out of the caſe, con- | 
fidering him as huſband of "tenant in tail in 
poſſeſſion of the eſtate, having tak en in a” 
mortgage thereof; the rule of equity would 


be, that his purchaſe would be defeated, but 
he would have the benefit of the mortgage, 
fo taken in for ſatisfaction of his Principal 
and intereſt, fo Far as they were not ſatisfied by 


the rents and profits of the eftate ; for in that 
caſe he mult be conſidered as a mortgagee; 


if, as a mortgagee in poſſeſſion, he muſt 
account for the rents and profits of the eſtate, 
and out of them the intereſt of the mort- 
gage muſt be kept down; if he had pur- 
chaſed the reverſion « only, and taken an aſ- 
* fignmenr of the mortgage, and never come 
into poſſeſſion, and his purchaſe had been 
then defeated and he evicted, he would have 
been intitled to have had his whole principal 
and intereſt ; "becauſe be would have receiy- 
ed nothing out of the eſtate to 7 SE down = 
AE.” 


80 it Would he o on the be o "hs 1 par- 


4 : chaſe, raking it in the leaſt favourable light, 
for the plaintiffs; nor on the foot of the ſet 


dement would it mend the caſe; for, as 


| tenant* for life under that ſettlement, be 
* be r to * down the intereſt, ; 
ſo 


il 


it, namely, as if the pur: 3 
ſeulement were out of the caſe, | 5 5 


looking upon the huſband as having married 


teyant 87 5 of 12 reverſioninfeers | . 5 Sh 


ins « preceding L 


was Jaticled,. n e Ef 
the receipt of the profits, not to be redeem- N 
ed without payment of the whole intereſt? 
ln general, a court of -equi deav | 


make eyery part of the ownerſhip of an —__ 


bear part of the incumbrance ; as if there. EN 
vere tenant for years, or life, I Wt 
- he muſt keep down the —_ ta 
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have Oy 9 1eaſon to ſay, that the | | 
© whole eſtate was diſcharged of this mortgage, 
than, on the other fide, the repreſentatives of 


tenant in tail would nave to ſay,” that they 
ſhould be reimburſed the intereſt, incurred 


due during her life, becauſe it might be 
conſidered as waiting upon the inheritance 


during that time; but it had hot been car- 


. ried ſo far as that. In the caſe of Mr. Smith 


of Mal Hall in Eſſex, tenant in tail died, 


without barring, but had taken in a mort: 
gage, which was conſidered, for the prin. 
cipal, as an incumbrance on the eſtate, but 
the queſtion of intereſt did not ariſe there. 
No caſe had been cited, where ſuch a tenant 
in tall, being in poſſeſſion, his perſonal re- 
preſentative had been allowed to burthen 
1 reverſion i in fee with the intereſt, incur- | 
red during his life, where he was owner both 
of the eſtate in poſſefſion: and the charge; 
Aa andit would be of very miſchievoiis conſe- 


quence, if it ſhould be taken to be. other- 


wiſe. Suppoſe” ſhe, aſter taking the mort- 
gage, had married, and then died, leaving 
iſſue in tail; could her perſonal repreſenta- 
tives come 'againſt the iſſue, to burthen the 
eſtate with the intereſt of that mortgage? 
i would” be confidered, as talen in for the 
benefit of the iſue_ in tail. Caſes of this 
kind depended on ſuch a variety of circum-. 
ances, that it was impoſſible to draw the 
lihe. "The tenant in tail was but tenant at 
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5 n will 
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vill. to 1 5 mortgagee, who might have | 
brotght an cjectment, turned her out of 
poſſeſſion, and have received the rents and 


profits; then the profits would have been taken 


from the tenant in tail during her life. Sup- 


poſe tenant in tail had afterwards brought 


a bill to redeem the mortgage, ſhe muſt 
have redeemed on payment of principal, in- 


tereſt, and coſts; ſhould that burthen the 


ſtate of the remainder with all the intereſt, 
which had been paid out of the rents and 


profits of that eſtate, in the hands of the 


mortgagee ? None could. tell when tenant in- 
ail took the mortgage, or on what grounds 
it was done. The reaſon might be, that 


the mortgagee intended to have brought 


an ejectment, turned her out of poſſeſſion, 


ind taken the rents and profits to his own 


iſe: that did not appear, but there jmight | 
be various reaſons for taking in the mort- 


gage; as, to prevent ſuits by forecloſure, or 


getment; and it would be making it liable 
to too great uncertainty, to ay, that all the 


minute conſiderations of tenant in tail, taking 
an aſſignment of a mortgage, ſhould be con- 


ſidered by the court, upon a queſtion be- 
tween. the perſonal repreſentative of tenant - 
in tail and the reverſioner, after it came into 
poſſeſſion... His Lordſhip did not ſee how. . 


this differed from the caſe of, intereſt paid by 
tenant in tail. 


G ga 1 He 


\ 


/ 
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He was unwilling to make a precedent of 
the repreſentatives « of tenant in tail, calling 


back the intereſt of an incuwbrance paid. 
It was right to let things ſtand as the courts 


05 found them, at the-death of the tenantin tail. 
And though that was not ſtrictiy this caſe, 


this being a caſe of a mortgage taken in by 
| huſband of tenant in tail, ſeiſed in right 
of his wife, yet that would not make any 
difference; for the huſband of tenant in 
tail, ſo ſeiſed, aught to be conſidered exatll 
in the ſame ſtate as tenant in tail would be, 


and i in no better; namely, taking the eſtate 


1 ſubject to all the incumbrances, actions, and 
_ remedies the mortgagee bad therein, and to 
the right and eſtate of the reverſioner, or re- 
mainder- man: conſequently, as not bring 
_ right, after having received the profits of 
the eſtate during the life of the wife, to 
£ come againſt the remainder-man far ſatisfac- 
tion of the intereſt, which, naturally, the 
rents and Profits were to anſwer. ES 


This was not ſeiting up a night to cal 
upon the perſonal eſtate of tenant in tall, to 
ſatisfy arrears of intereſt, but ſetting up a 
right, in the repreſentatives of renant in tall, 
to bring a burden on the reverſion in fee, 
which had been diſcharged by tenant in tail 
5 himſelf: -and as there was no precedent, he 
; would not ls. one. N 
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if a firſt mortgages enter, and afierwards 
wer the mortgagor to take the profits, 
without requiring intereſt, the lands, in the 


hands of a ſecond mortgagee, ſhall not be 
charged with any intereſt. for that time: that 
is, the intereſt of the firſt mortgagee hail 
not affect the lands, ſo as to keep out the 

| ſecond. mortgagee longer than he would 
have been kept out, if the intereſt had deen 
duly: paid. - 7 | 


If a e is ended with dhe cuſtody. 
of a mortgage bond; he may receive the 


intereſt ;/ and though he fail, yet the mort- Se 


gagee .ſhall bear the loſs; and ſo it will alſo 
be, in ſuch cafe, if he receive. the principal, 
and deliver up the bond; for being intruſted 
with the ſecurity itſelf, it ſhall be preſumed, 

that he was intruſted with a. power over it, 

and. with a power to receive the principal 
and intereſt; the rather, becauſe the giving 


up of the bond, upon the payment of the 

money, is a diſcharge thereof: otherwiſe it 
is, if the obligee take away the bond, for, 
in that caſe, lie hath no authority to receive 


the money. 


Fa ſcrivener is aaa with the mort- 
gage-deed, not the bond, he bath only an 


authority to receive the intereſt, but not he 
principal; becauſe the giving up the deed is 
not ſufficient to reſtore the W but „ 
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4. muſt be a re-conveyance ; whereas, the giv- 5 
ing up a bond, is in * an 8 5 
fr! the debt. b. 8 5 85 0 1 i 
E. He Whitlock v. . e Frey er the tl 


EY " cuſtody of the | mortgage, or the bond, yet if Wl 
= . the mortgagee agree that the mortgagor f 
3 my _ ſhall pay the intereſt to the ſcrivener, thein- IM n 
— * To teteſt may be well paid to _ as orgs as the 1 


| Ee Martin . | 4. | 
$ ». Kin aby, mortgagee lives.” | Pon ; 0 
- hg Ch. | ; 
3 T*.. I's mortgagee, in ſuch caſe, die, and his 0 
_ 5 - executor come to the ſcrivener, and receive | 
WG intereſt of him, and at his hands, that be- P 
= © comes due after the death of the mortgagee, 
V this is a good payment: and if, after ſuch 
rx ” receipt, the ſerivener break, the mortgagor i 
mall not bear the Toſs; for it is the mort- W 
Sar! 9h . gagee that truſts the ſcrivener, and the exc- 
1 es cutor comes into the agreement, and there- N 
à ſreneos it, ſuppoſing it was determined i 
__— by the death of the mortgagee ; but it is 5 
; iather an agreement than an rn et and . 
A cannot die whe __ party: * 5 0 
| bade "A mortgagee, refuſing * to. receive bis 5 
2. Exrs. of Sir 
W. Dodwell, money on tender, aſter forfeiture, will loſe ru 
4 I Eq. Ca. his intereſt from the. time bo the tender. 3 | 
5 5 Abr. 318. 9. * i 
Hix . Ling, But thi n notice of yin off the mort- In 
1 SO Ws tee. 8186 mu have been given to the mort- 5 | 
T see, at | leaf fix calendar months. before, * 
A 1 8 N 5 . 7 | = „ Des 5 | Z i this + and ; 
2 . „ . e e | 
: . : # | i . 0 
by | 7 ; * 
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and the money muſt have been tendered on 
the day of the determination of that notice; 
ſor where the mottgagor omitted to tender 


the money on the very day on which the 
notice expired, and, in conſequence thereof, 


ment of the intereſt was held by Lord 
Hurdivicte, not to be thereby ſuſpended: 
| for that by the omiſſion of the mortgagor, 
the mortgagee was become inti:led - to a 
further notice of fix calendar months, at the 
expiration of which a ene mult be 
wade, F 12 


* 


And ſuch a TIP tender as vill ſuſpend 
the intereſt, when made to the mortgagee, 
will ap" bind his executors, or deviſee. he 


e mortgage refuſed the tender, the pay- 


Eir 3 5. 1 | 
din . KL 


nl of Sir 


William "i 


Dodwell, 


* 


But, in fuch caſe, it 1 the vlaintiff 
ought to make * oath, that the money was 
always ready, and no profit was made of it: 


which may be controverted by the mort 


gagee, who may prove the contrary ; name- 
ly, that the mortgagle was not ready to 


pay ths in which. caſe the intereſt * 


run on. 4 y # 1 e : 
a / „ — ' ; 
* F 


FI... * * 


And, in general, a ſtrict tender miſt be 


made, or the court cannot ſtop the intereſt ; 


although caſes may be where they would | 


viſn to do it: that of e a more ENT” 
EGS; 


ſupra, 454-. 
Sutton v. 5 ET. 
Rodd.” os <A 
2 Ch. Ca. 206. Ys 
Gyles v.Hall, ' 
2 Wilt 378. ” 
Infra, 457- 
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2 Vez. 373. 
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gnmerqus, kind Pert, if. he 8 bad 
. dg i it, is not "Ok Os they cout is to 


» And i it was held, het A .mortgagor ten- 
8 4 100 a bank note to the mortgagee, for him 
to take thereout what was rhen due for 
principal and intereſt, and the mortgagor 
offered, if he objected to the legality of the 
tender, being/in a, bank bill, to turn it pre- 
= ſently into money; that although this was 
„not, ſtriciy ſpeaking, a legal tender, yet it 
355 proved that the mortgagor offered to 
ttteurn it into money, that made it good. 
. l Quere, For as the conſequence. of a re- 
Hix v. Ling,. fuſal, if the tender be legal, i is penal to the 
Lupen, 454- mortgagee, it ſhould. ſeem it ought to be 
* e conformable to law,” 8 5 


85 > Lr. The money being a ſum i in lg: nd 


| 210. 6. War 0 to the title of the land. the mort- 


28. 


* 34. gagor muſt tender it to the perſon. of the 
© mortgagee, and it is not get or him to 


0 7 5 e 


'& Lin. = But if a time and e b. payment of 
. 312. the money be appointed, in that caſe he 
gmaeed not ſeek for the mortgagee, or be in 
9 1 any other place but in that compriſed in the 
5 * indentu TH, or. there fur on. the Foe 
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d b k nnn e 
pointed. in the proviſo, i the eo Sn | 7 
ON notice. where n paꝶ it: ei PANS: 


© Thus, where the; 8 gave perſonal. Gy yew Hall, 
notice, in writing, to the defendant, the xy 1; 0 
mortgagee, that he would tender, the money Birr 455- 1 
and intereſt between the hours of ten and 
twelve in the morning, at Lincoln's Inn: * 
hall, at a day and hour appointed therein,, 
which accordingly was done; it was objeCt- - 
ed, that Lincoln s Inn-ball- was not named, Wl 
in the proviſo in the mortgage-deed,. as the: 
place for payment, and therefore that the 
tender muſt be to the perſon; but it was + 
held, that the money being lent in town, 
it would be very hard, aſter perſonal notiſ/ſe 
being given for payment thereof, and no 
objection made by the mortgagee to the 


place. at the time of notice, to make the | : 80 | 
mortgapee travel with this fum of money 3 15 
_ Oxford, where the mortgagee. lived. r 


1 In ſome caſes, a tender at the houſe or the : 
5 mortgagee will be fufficient. Thus, where Manning v. 
there was a mortgage, and the mortgagor N „ ; 
ofterwards meeting the mortgagee, ſaid to 


bim, I have monigs now, I will come and 


redeem the mortgage; to which the mort -. 
gegee replied, he would hold. the wort: 
a gaged premiſes as long as he could, and EY. 
N WO he could bold them no longer, . 
CONE let 
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let the _ take them if he would: ber 


_ the: time EN the tender, becauſe. of his wil 


. * 
8 76 7 is 
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Zan a . Ao." was made, in 


ich. Ca. 29. the caſe of Peckhamand La. he 


But if. Wa "Tag a deed of allignment pre- 


pry to be executed, at the time when the 
tender is made, in which, there are cope. 
nants, the mortgagee is intitled to lay them, 
before his attorney, and ſhall have reaſon- 


able time 8 him ſo to do before the 
intereſt ſhall ſtop. - . 


1742, to redeem a mortgage, in which the 


. - plaintiff inſiſted upon a redemption, on pay- 
ing the prindipal money only; for that tde 
4 Rs intereſt ought to determine in February 1741, 
becauſe. he had given, fix months notice to 
pay it off. and had, on that day, tendered the 

5 principal þ intereſt, with a deed of aſſgn-. 
ment, but the defendant abſolutely refuſed 
57 take the money: | the, defendant, ſwore, - 
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wards the mortgagor went to the mor- 
_ gagee's houſe with money, more than ſuff- 
dient to redeem, and tendered it there, but 
itt did not appear that the mortgagee was 
© boy within, or that the tender was made to him; | 
© the court decreed a redemption, and that 
the defendant Thould have no intereſt from 


- Wilſhire . Thus, where a bill max n 


5 


that he REY to inks _ money, provided 
he might have time to conſider of it, and to 
adviſe upon the deed, of aſſignment, there, 


being covenants therein on his part, upon 


which, as he was not of the; profeſſion of 
the law, it was reaſonable he ſhould con- 
ſult his attorney, whether they were ſuch. 


as he might ſafely execute. And the Lord 


Chancellor ſaid, that the plaintiff, not hav- 
ing ſent a draught of the aſſignment to the 
deſendant any time before the money was 
tendered, as he ought” to have done, was 
in the wrong; for where there were cove- 
nants on the part of the mortgagee, it was 


very reaſonable that he ſhould have ſome 


time to look them over; the plaintiff's at- 


torney ought to have left the deed for a week 
with the defendant, that he might have had 
an opportunity to adviſe upon it, and ſhould | 


have appointed a time to pay the money, 


after the defendant had had ſufficient time to 


conſider it. And his Lordſhip decreed the 


mortgage-money, with intereſt, to be paid 
within fix months, or otherwiſe the plain- | 


tiff's bill to ſtand e 


Boz i there be a . to 1 | 


the equity of redemption belongs, no aflign- *: 
ment can be made until that point is ſettled; 


| therefore the intereſt of the mortgage will 


not ceaſe, although the money be tendered Ny 


to we mortgagee, and he reruler . 
e 


- 


. A + WY 3 „ 
. The rate of intereſt, originally Ne vel 
28 upon mortgage, may be altered at any 
time by a parol agreement, without writing; 
. notuwithſtanding the rule, that a parol agree- 
ment ought not to be admitted, to contra. 
3 dict the terms of an agreement contained in 
22 @ deed, or any other agreement in writing: 
or ſuch | ſubſequent tramſaction will not 
+ de conſidered in law as a contradifion, or 
3 BE altration, of the original agreement, but as 
a new ſubſequent parol agreement; and no- 
thing is more clear in law, than that a writ- 
ten agreement may be waved in part, or in 
the whole, or be varied in the terms of it, 
5 dy s ſubſequent paroſ agreement, made upon 
2 nes and good conſideration, if the ſubject 
8 - latter agreement doth not re- | 
| quiretha i ſhould be in writing. e 


| Lord Milton Thus, where Lord Milton, being. policlſed, 
Edpeworth& under a conveyance from his father, of di- 

| DamerEdge= vers mortgaged: premiſes, and all. the fecu- 

| "pow ® ities for che fame, and, intitled. to all. the 
8 rot' money due thereon, Gled his bill in the 
1 9 court of exchequer in Ireland, i in June 1764. 
a againft Moore Edgeworth and Damer Edge 
. © worth, infants, | heirs. to the mortgagor; 
— e _ praying the benefit of the proceedings in a 
8 formef auſe, and for an- account, and that 

NN the money which ſhould appear due-thereon 
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1 5 might be paid the plaintiff by a ſhort day, 
5 EY, or «tha the ao aged Wig be forecloſed, : 
& Pa 2 1 and 

2 . 5 . 4 | / 
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TY the mortgaged premiſes. fold; _ 
ment of what ſhould appear due. 2% 


The defendants, by their anſwer to "oY 
| bill, adm itted moſt of the matters therein 

ſtated; but inſiſted upon the benefit of ah 
agreement, which they alledged had been 
made between the plaintiff s father, Jabn 
Damer, and the father of the defendants, for 
reducing the intereſt of the ſaid mortgages, 
which, by the deed, was * at 8 per 
amt. to 5 per cent. . 

lſſue being joined in We ute fever 
witneſſes were examined; and the ſame 
came on to be heard in November. 1 7715 
when (upon reading an anſwer put in by 
the ſaid Jobn Damer, in 1958, to a bill, filed 


" againſt him by the defendant's father in 1)5), 


whereby the former admitted, that, pending 
a former ſuit, the ſaid defendant's father 
had told. the ſaid Fob» Damer, Thar the | 
« debts, affecting the eftates -mortgaged, 
were ſo great, that if Jobn Damer did 
4 not make an abatement in the intereſt * 
e money due to 3 he would have little 
benefit incaſe he ſucceeded in the aid 
4 (ujt,” and that Dame, then faid, ** that - 
«+ if that ſhould be the caſe, he would leave 
© any. reaſonable abatement to his friend 
* Ambroſe Harding.” ' Whereby i it appeared, 
chat ſuch converſation: had. paſſed between 
them 5 and that the tk Ambroſe 3 un- 
1 5 Uerſtood, 
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derſtood, that *Demer. had agreed to accept 


of 61. per cent. intereſt upon the money ſo 
due to him on the ſaid ſecurities; and alio 


upon reading other evidence:) the court 


made an order, directing an iſſue to be tried 
at the next aſſizes, whether there was any, 


and what agreement between Jobn Damer, 


« Elq. deceaſed, and Packing ton ' Edgeworth, 


40 deceaſed, a bs. ph and at what time, for 


« any, and what abatement of intereſt, on 
the principal ſums due to the ſaid * 


„„ 


From chis ads Lakhs Mitun ene 3 
to the Houſe of Lords, and the principal 


objection urged by him againſt directing 
ſuch iſſue, was, that conſideri hg the ſtate of 


the evidence before the court, it was un- 


juſt to direct an iſſue; becauſe the anſwer 


of Mr. Damer, which was read by the de- 
- fendants at the hearing, denied any agree- 


ment between him and Pucting ton Edge- 
worth, to reduce the rate of intereſt; and 
this denial, being ſet in oppoſition to any 
__ concluſion drawn from Harding evidence, 
took away all ground for the court's inter- 
le: whereas, by directing an iſſue, upon 


de 4 Mr. Domer's anſwer could 


not be read. for the appellant, he would be 


deprived of that evidence which the defend- 


ants had made eee at the OY. w 
the _ : W | . 7 EIS 1 1 : 


5 ALE 1s . | 1 


KS 5 4 463 . 
| But it was adjudged, that the order 45 9 
be affirmed, with this addition; viz. that | 
the plaintiff. ſhould: be at liberty, at ſuch 
rial, to read the r of Damer. a 
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litereſt due upon a mortgage of. money bude +. 5 
ahicht i is. in ſettlement, will not be conſider- Come” 
ed as in the nature of rent, and conſequently 2 Will. 171. 
go with the mortgage; but if the tenant, 
under the ſettlement, die in the broken part 
| of the quarter or half year, the intereſt will | * 
be apportioned; and what is due from the „ 3 
laſt day of payment, to the day of the death . : 
of the tenant for life, will be paid to. his 1 85 
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AE 1 nn nating 8 genes. 
rally leſt in the management of che 
ee and the conveyance thereof ra- 

ther looked upon as « collateral ſecurity for 

the due payment of the money ferft and in- 

3 tereſt chan as an actual ahenation ; the mort · 
n Moſs v. gagee is oonſidered as having no right 10 
. meddle with the rents and profits, until after 
©. Fe Mead v. he had taken poſſeſſion thereof. There is no 
A Orrery | inftance of the mortgagor being obliged by 
P Gs 244. the court to account to the mortgagee for 
2 Ibid; 197-. the rents and profits for any of the years 
8 5 back, during which he hath been in poſſeſſion; 
for if the intereſt be not paid, the mortgagee 

/ ought to take the * remedy t to get | the 


He s N * himſelf. 


>: Gand v. If the n enters on ROY Oy 

_— | poſſeſſion! of the eſtate, he becomes in the 
15 nature of 4 bailiff to the mortgagor, and will 

be ſub to account for the A 50 


— E- So, 17 the mortgagee by put into i imme- 
5 digs 3 and the x prin al; the eſtate 
OB SEES, 13 enden 
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| evidently exceed the amount of the intereſt; 


the mortgagor * exhibit his Sill TE. an 
account, ; 


Thus, vhaw- M. feed of an as 4 
lle, joined with | her lon, who had the inhe- 
range, in  . canyeyance by a deed that 
was abſolutg af lands of 4 l. per an and 4 
profirput of ſome coal mines, which, cm- 
nihus aunig, were warth nipe pounds, to & - 
cure ninety pounds; and the vendee was im- 


mediately pur into poſſeſſion, but on a pro- 


=_ ' 5 *. 


W V. 
Fofter, | 
1 Vern. 476. 


the end gf ten years, the vendeę ſhould re- 
convey to him. On a bill brought to re- 


deem, the only queſtion was, whether the 
defendant (ſhould retain the profits in lieu ol 
the intereſt, or ſhould -account for whale 
ol received out of the eſtate? © x 


11 was ;lnfificd for the 8 Kat dhe 
mother, ho had parted wich the eſtate for 
life, had the moſt reaſon to complain, and 


that ſhe was content the defendant ſhould 
have the profits in lieu of the intereſt; that 


the ſen had a good bargain of it, for he 


had got to himſelf his mother's eſtate for | 


life, and that it was in the nature of a h 
mortgage, where the mortgagee is put into 


poſſeſſion immediately, under a proviſo to 
have a-reconveyance on payment of the 
principal” money, in Which caſe the profits 
EY HR :  avaje. 
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A always go 0 the — that this on 
muas ſtranger, by reeſon that here the profits Ml 
oo We: ariſing out of the coal mines were more un- 
* 3 certain than the profit of lands. But the . 
V Maſter of the Rolls was of opinion, that the ; 
V profits being 13 U per annum, it was altogether f 
5 unjuſt and unreaſonable thiat the ſame ſhould WM 
| _ © _ _ go in lieu of the intereſt of 90 .; and that, | 
| . in Melſb mortgages, if the value was ex- 4 


 -ce{hive,*the court would decree an account, | 
1 nauotwithſtanding there might be an agreement Wl | 
6d. retaining the profits agynſt the intereſt; | 

i 


and a re-conveyance was decreed on pay: 
maent of what ſhould W mY HON e 
_ ou Pres received. e | 
= , Bonithonv. - " Where: morigagees or. 3 manage Fs : 
bs Hlockmore, 0 
Apen 316. Ken themſelves, there is no allowance to be + 
5 3 m_ i. made them for their care and pains, but it Bl. 
VVV employ a ſkilful bailiff, they will be al- ; 
V lowed ſuch ſums as they have paid bim, for | F 
wits BEI a man is ene to be his own bailff, 
* | French . And 8 . be a private agreement 
| Baron, Py i t 
A 120. |" beriveen the mortgagee and the mortgagor, MW.. 
„ nen allowance for the mortgagee's trouble 
| 5 5 a in receiving the rents and profits of the eÞate, | f 
EE Pet the court will not carry it into execution, ; 
Sy þ F . 5 F r 
W will not allow him any more than , 
2 2 | t 


n 855 Es "7 * . 2 1 
3 4 5 | bs g x 2 " ho | . . FE . 5 : LN 0 | IE 5 4 t 


mortgage, without aſſent of the mortgagor, 2 Ch. Ca. 3. 
0 an inſolvent perſon, the mortgagee” will Abe. 638. . 
be bound to anſwer the profits, both before , e 


only for his own debt; for he is under a truſt | 5 


gagor conceal himſelf, fo that he cannot W 


5 k a origagee in cot 3 his N 


3 


and after the aſſignment, though aſſigned 


to anſwer the profits of the pledge, and'i 8 
breach of truſt to aſſign ſuch pledge to an 
inſolvent perſon. But Quere, if the mort-, 5 5 


ſerved with a ſubpexa to forecloſe, whether ; 
the mortgagee may not aſſign, and not be 


inſwerable for the profits after alignment? 


A mortgagee will: nat be obliged to account 1 
according to the value of the lands, viz. be 1 WE, 


will not be bound by any proof that the land 258. 


Toth. 133. 


was worth ſo much, unleſs it can likewiſe be 5 Eq. Ca. 


8 that would have given ſo much for 


— 


money, and when it doth, he is only a bailiff 


proved, that he actually made that ſum of Abr. 328. 


it, or might have done, had he not been 1 2 


guilty. of fraud or wilſul default; as, if he Abr. 657. ND. 


turned out a ſufficient tenant, that held it at 
ſo much rent, or refuſed to acgept a ſufficient 


; for it is the laches of the W a 
8 he lets the lands lapſe into the hands ob 
the mortgagee by the non-payment of the e 


for what he doth actually receive, but is not Ha POR. 
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bound to the trouble and pains of making HSE 
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the moſt of Phat is another 8. e i 
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nee was Jet kr ſuch a price, whilft in the 
hands of the mortgagee, that will be deemed 
the rate at which it was let the whole time, 
unleſs the morigagee ſhew the contrary, 
Which it is in * to de, as being let 


: by him. 15 


But, if the morigigeee enter upon the cas 


and thereby keep other creditors out, he will 
3 be changed with all che profits he hath, or 
| 83 *. might have received after his | entry. Thus, 
| _ wherea mortgagee had obtained judgment 


in ejectm̃ent, and entered on the mortgaged 


eſtates, and thereby prevented other credi- 


tors that had ſubſequent ſecurities from en- 
"tering, and yet permitted the tnortgagor to 
take the profits: on bill by the other'credi- 
tors to redeem vin the votirt ordered, that 
the mortgagee ſhould be charged with il 


_ the profits he tad, or might have rectived. 


- after his entry. 


Fut he uin not ws obliged 6 to account fr 
profits. which he received, or might haye 


# 


\ received previous to the commencement and 
notice of ſuch ſubſequent incumbrances, ſot 


until then his negligence doth no injury. 
So ge? a mortgage was made of leaſchold 
eſtar and the- mor tgagee having pol 
ſeſſion by attornment of tenants, - had per- 


| and 


* 
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and the plaingf, who was the Kap mor M 8 
| gage, was on his bill admitted to ta 7 Yr Ss. 
non. on payment of what ſhould appear 5 " . 
on ih: firſt mortgage. 'The queſtion —_ 
whether the merigagee, having had pofſe —_ 
| fion, ought. not to be charged With the 8 1 
which he might have received but had ne- 1 
glected ? Et per curiam, He ought to be „ 
charged with the rent, by whomſoever it had 
been received, after the ſecond mortgage 
25 17 but What had been receiyed before 

e ſecond bel he N 1 W * 
5 s with. - # 


And, if a mortgagee permit the mort- 
gagor. to. make uſe of his incumbrance to „35 
keep out other creditors, he will be charged 
with the profits from the time that hey — 
would have had a remedy, had it not been 
ſor his interpoſition ; for equity will not 
ſuffer a man to make uſe of his ſecurities 
to proteQ a debtor from the juſt demands 555 
of his creditors. Thus, where one Having N 
made a mortgage of his eſtate became a 0 5 
bankrupt, and the aſſignees of the ſtatute — 1 
brought an ejectment for the recovery of the Abr. 666. 
lands comprized in the mortgage. The . | 
' mortgagee having refuſed to enter, and ſuf- 2 
fered the bankrupt to take the profits, ne 
to fence againſt the aſſignees with the mort. „ 
dee, it was decreed, that he ſhould be 
| | Hh $7 ao. - 
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eftare was let at ſuch a price, whilſt in the 
hands of the mortgagee, that will be deemed 
the rate at which it was let the whole time, 
unleſs the morigagee ſhew the contrary, 


Which it is in his power 5 wy as 9 let 


by him. 5 


But, if this morigigeee enter upon the a. 


a thereby keep other creditors out, he vil 


be charged with all the profits he hath, 01 


e 5. might have received after his | entry. Thus, 
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where a mortgagee had obtained judgment 
in genient, and entered on the mortgaged 


' eſtates, and thereby prevented other credi- 


tors that had fubſequent ſecurities from en- 
tering, and yet permitted the mortgagor to 
take the profits: on bill dy the other credi - 
tors to redeem him, the cotirt ordered, that 
the mortgagee ſhould be charged with il 


the profits he Had, or might b have e 
. eee 3 


But he l not be chliged 6 to account for 
profits. which te received, or might have 


received previous to the commencement and 
notice of ſuch ſubſequent incumbrances, for: 


until then his negligence dgth no injury. 


So/where a mortgage was made of leaſehold 


2 and the mor tgagee having poſ- 


ſeſſion by attornment of tenants, had pet: 
N the — . — to receive the rents, 


G 


* 


err „ wi £m a> ew wes. ow RN ww 


r 8Þ_ ow 


„ 
ind the * ch. mbo was the &:apd mor mor 


gegee, was on his bil adm iteq to eee 
non. on payment of what ſhould appear due 


on ih2 firſt mortgage. The queſtion was, 


whether the mortgagee, having had pofſe f- 


| fon, ought. not to be charged With the rent, 
which he might have received but had ne- 
gleted ? E per curiam, He ought to be 
charged with the rent, by whomloever it had 
been received, after the ſecond mortgage 


made but what. had been receiyed before 


e ſecond mortgage, he "Oe =y 2 be 


I with. 


And, if a mortgagee Nn the mort- | 


gagor to make uſe of his incumbrance to 


keep out other creditors, he will be 1 8 | 
Y 


with the profits from the time that t 


yould have had a remedy, had it not been 


for his interpoſition ; for equity will not 
ſuffer a man to make uſe of his ſecurities 


to proteQ a debtor from the juſt demands 


of his creditors. Thus, where one having 
made a mortgage of his eſtate became a 
bankrupt, and the aſſignees of the Ratute 


brought an ejectment for the recovery of the 
lands comprized in the mortgage. The 
_ mortgagee having refuſed to enter, and ſuf- 
fered the bankrupt to take the profits, and 
tofence againſt the aſſignees with the mort- 


Lese, it was decreed, that be ſhould be 


Hh -Þ 
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_ being, inſolvent; and G. being in combine | 
tion with H. (who was accountable to B. for 


a Ns 


ed Sith the ons from thetime of the 


ment delivered. 3 


. Nor ſhall a mortgagee, ba i in ne” | 


native with the tenant in poſſeſſion, who re- 


+. fuſes to pay his rent, ſuffer the tenant to make 
uſe of his mortgage to cover himſelf from 


legal proceſs taken out by my een 


evict him gut af pollefiign. . atk 5 


Thus, . G. who was a' * morigage 
a B. had brought an ejectment and te- 
covered judgment againſt an eſtate, of which 
H. was in poſſeſſion, by virtue of a leaſe for 
three-years, - but for which H. paid no rent, 


eighteen. thouſand pounds), refuſed to take 


out execution, and B. could not eject H. by 
reaſon of C. s judgment; it was moved, that 
S. might be compelled to take out execu- 
tion, and receive the, profits in diſcharge of _ 


his debt. But it was objected. on his part, 
hat no order had ever been made to compel 


a a mortgagee to take out execution, whether 
he would or not; for it might involve him 
in a ſuit, and would make him, aolens wolens, 


bailiff to the mortgagor ; whereas, a mort- 
pages, ho ated diſcreetly, would not enter 
Peiee 


b Ns e pel 


8 * 
. 9 + 
— * 


mo cede 


e had forecloſed the equity. of re- 
demption. To which the counſel. for the | 
ar ö that . would not com 


pil E. to enter, ue in caſe ke did not t les 
to receive the profits, they defired the rent @, 
might be brought into court, which the court 
held to be reaſonable; and it Was ordered, - 
that unleſs G. took out execution before the 
end of the term, he ſhould be anſwerable for 
the Profits, as in caſe of vilful default. 5 83 
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It was held by the court to be dean Anne, „ 
e that if a mortgagee aſſign over his 5 8 
mortgage, yet he muſt be made a party in a Ab. 59463 
 bilfof redemption, that be may account for 


what profits. he hath received in his nme. 


nete ide are ſeveral mortgages, an 7 | 
account tated between the firſt mortgagee 
and the mortgagor will bind there, WWE: Un 
be no fraud or colluſion. So, where the Rect v. | 
mortgagee ſued the mortgagor to pay, or be 1 Ch. Ca: 
forecloſed of redemption,” an account was 1 — 
Grected and ſettled before a Maſter; and 3 1 Woe. 
then a ſubſequent mortgagee, whoſe mort Rl 1 0. 
gage was made before the former bill was Fog” 's. 15 
exhibited, ſued the firſt mortgagee and mort. 1 E4 0. s 
gagor to have a new account, ſuppoſing „ 
former account to be falſe, and made by con- 1 bs 
ſent and fraud, but did not inſiſt on eny par- e 
ticulars, as in ſuch caſe he ought to have 9 „ 
done. The Lord Cliancellor declared, that e 
the account ſhould bind the ſecond mort... 
gagee, without further examination, if the 
ſraud and colluſion were anſwered; for the J 
„ 15 „ in 
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firſt mortgagee did all that Weben adn 
not bound to ſeek after the ſecond mort- 
. gagee; for then it would be in the power of 
the mortgagor to make the aſſurance uncer- 
tain and endleſs to the mortgagee. It ſhould 
 fuffice to deny the fraud and colluſion. 


But the account beten the mortgage 
and aflignee will not conclude the mort- 
gegor; but it will be referred to the Maſter 
to ſee what was really due, on the making 
the alignment, and wha money was 28 
> op maar $6. 


n aſter 8 will 
not t be obliged to account for profits before 
bis own time. Thus, where on a bill to re- 
deem a mortgage made in 1632, it was in- 
ſiſted by the defendant, that he came in as an 
* at the third hand, and therefore that 
it would be hard to put him to an account 
then; the Lord Keeper ſaid, that as there 
_ had been no tint put to the time at which 
a mortgage was to be redeemed, the defend- 
ant ſhould account ; but, in regard he came 
in at an old hand, it ſhould not be taken, but 
ſo far only as went in diſcount of his money, 
. for the ſurpluſage. „ 


801 here latids wete extended in 1625, 


$ : | and bel in extent, and then a bill was exhi- 


. to rederm, and the lands not being 
n 
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redeemed, that bill diſmiſſed in 1641; ns : 
wards, he who. had the extent, by virtue of | 
the diſmiſſion, ſold the premiſes to the de- 
| fendant, and the plaintiff having ſince bought 
the equity of redemption, came to redeem; 


the court, notwithſtanding the diſmiſſion 
and length of time, ordered an account from 


the purchaſe, not from any time before, but 


| fil then the profits to go againſt the intereſt, 


© Where a tnortgagor, having been defeat- 
ed, after a ſpecial verdict and great agita- 
tion at law, in his endeavour to overthrow 
5 the mortgage by a ſuppoſed entail, exhibit- 
td a bill to redeem; the mortgagee having 
ſworn, that he paid 1207. in defending his 


mortgage at law, although he had but 60J. 


coſt allowed him there ; the court deter- 


7 
Ramſden v. 


Langley, 
2 Vern. 536. 


mined that he ſhould not be held down to the 


taxation at law, but ſnould, upon the account, 


be allowed all that he had laid out or ex- 
pended; and the mortgagee, fearing his mort- 
gage would have been defeated at law, hav- = 
. ing got adminiſtration, as principal creditor, 


in the ſpiritual court, he Was allowed the 
Foſts expended there allo. 


An account en by 2 ables. Upon a 
 decree'in a bill of revivor, brought by an in- 
_ fant heir, will bind the heir, Wen he can 

ſqrcharge- or uy: - 2 


OR 
Bede V. 
Odell, 


4 Brown's 


Parl. Ca.447- | 
_ fapray 43+ 


| "Where 0 


7 
% 


wo * 1 A 
= - * 
* LY 
8 —_ * 
1 
4 5 
> 4 
; 0 1 
* = 
1 
Es / . 
* = - 
. T 
" 
2 IF 2 
* 
V4 1 
1 * 
: „ 
* * — 
5 4 
LS ax . 
* . 
* * 
1 


— 
* 3 $ 
— _ 
A - is 
KF * 5 
K 
2 „ * wah - 
we 
* g — : 
. 
* 
Po X en "iN * * * 
T * 
— 
* 
* 2 » D . 
, 5 8 
* Pp 
* 0 
* 
v A 
* 4 — 
» : 7 - 
- 2 * 
— $ * * 
5 OE 
3 — ' 
a 5 
1 * j . 
8 + I 
* 
4 
. * . 
„ k 
4 2 
. * * 
* 0 
x 7 2 
4 
wo #4 : 
* : 
2 gf * Fo 
8 
1 4 
- a * 
— * 4 
3 * 
25 5 
"=> ; 3 1 
* 1 gs 7 
5 2 « 
_ , 
. * 
WRT) 
"81 - 
- 7 ? 
- Sf * Bo 
* - 


1 
% 
: 2 4 
55 
* ve” k . - 25 
* 
1 * 
p #538 = i 
— 7 7 
P J * * 
1 
4 * * 
9 . 


* 
* — — 
4 P 
, * 
— L — 
* 
2 4 4 * 
* 2 ©4 * 6 ? 
= 
* & 
id & 
” „ * 
* 
* — 
3 2% =. 
= 4 
: 
* 
, 
- 1 
* 
A wy 
* * 
” * *% 
4 * 
1 * 
* 
5 * 12 
* - * 
* K. £7 
- 
* 
1 5 * 
— ” \ 4 1 — 
— 
Aa * 2 n A tt 


— Bak in mortgage greatly exceed the intereſt 
of the money lent, reſts are annually made 
on making up the account, and the ſurplus 


applied to ſink the principal. But as this is 


_ often attended with great hardſhips to men. 
gigees (eſpecially ohen the ſum is large, and 


- 
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the mortgagee 
and then can only ſatisfy his debt by parcels, 
and is a bailiff to the mortgagor, without 
- falary, ſubject to an account) 
not obliged, on every ſmall excels of i intereſt b, 
to apply it to ſink the principal; nor has tl 
court ever laid it down as an unvariable rule, 
that the Maſter muſt always, * taking uch 
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forced to enter upon the eſtate, 
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which induced courts of equity to in- 


Wers on behalf of a mortgagor, Who had 
forfeited his eſtate (by not performing the 
condition annexed to the conveyanee there 
of), and to relieve him from the conſe- 
quences that, in law, followed ſuch neglect ins 
rendered neceſſary the eſtabliſhment of rules, 


by complying with which, the mortgagee 


might compel the mortgagor to perform the Yo, : 


| 2 4 . E ſlime principle f me ze, Py 


- 


contract on his part; namely, the repayment | 


of the money borrowed, with intereſt.” This 


may be done, either by procuring a decree ; 


for ſale of the eſtate if reverſionary, or, if 
in poſſeſſion, by calling upon the mortgagor = 


in court to redeem his eſtate preſently, or, in | 


default of ſo doing. to be for ever forecloſed, 
that is, barred and utterly excluded his equity | 
of redemption: without, recall, unleſs Aye 
| ea circumſtances. it ich, 


1 2 be ſeveral mortgagees ba an entire 


98 mortgaged, they muſt all be made par- 
ties to the bill of forecloſure. This was 


| held to be neceſſary in the aſe of Lowe v. 
W FRO" a ſhare of Covent-Garden 


+ TRENDS: + 


4 


Bonham . 


Newcomb, 
- 2 Vent. 365. 


996. 45 ; 

| Thoutr 1 1 mortgaged, the mort- 
gagee aſſigned the mortgage 10 a truſtee, in 

1 for three rſons, who contributed 

equal proportion of the money. One of 

the three filed a bill to forecloſe the equity 

of redemption, The cauſe was opened as a 


common bill of forecloſure, and the ordinary 


decree pronounced; but the regiſter finding 
ſome difficulty in drawing up the decree, ap 
Plied to the Lord Chancellor, who faid it 
was a new caſe in reſpeRt af their being joim- 
tenants, and that it would be impoſſible for 
one to forecloſe, without making the ther 
tung parties. | The * bereue fond oyer 
for that purpole. | 


Courts of api vill never decree A fore- 
cloſure, until the period limited for payment 


+ 4 


© The Vern. 232- of the money, be paſſed, and the eſtate, in 


Supra, 


31. 54. 137. 


LS, 


2 Ch. Ca. 


1 
34. 
14 


conſequence thereof, fortejted to the mort. 
 gagee 3 for it cannot ſhorten the time given 
by expreſs covenant and agreement between 
the parties, as that would be to alter the na - 
ture of the contract, to the ue 0 the 
"Py affected thereby. 


on A bill for forgelaſitne _ title of * 


mortgagee cannot be inveſtigated; but he 


vill be left to ons you's means to eſta- 1 
. it. 1 


And, wa des Aa mortgagee hed 
10 * his — or, that, * 3 
- ſhould | 


55 477 . 


ſhould be birred of his n 
tion; it happened that, by ſubſequent or- 


* 


ders, poſſeſſion was directed to be given to > 


the mortgages, and contempt proſecuted for 


not delivering it [ecordingly ; upon which | 
ine heir of the mortgagor fet forth ü title in 


his examination, that the 'tmortgagee would = 


have debated, but he was not admitted; it 


being inſiſted, that the courſe of the court, 


upon ſuch a bill, was, and the court could. 


g no further than to take away the equity 


of redemption, and leave the mortgagee to 


ſuch title 'as he had, at law, but could not 


mend it; Which the Lord Chancellor agreed 4 


We and —_ the contempt. 


A mortgagee may bring an ejectment, at 
law, at the ſame time that he hath à bill of 
forecloſure depending; for he will not be 


2 Ac. * 


prevented from purſuing all bis 28 8 ; 


for the recovery" of bis debt. 


N 


But ſpecial ciecunififinces : ii: le, 5 


which will take the caſe out of the common 
rule, and induce the court to grant an in- 
junction, to ſtay e upon the you 
705 8 . k by * ; | a . 8 | 


Thus, . a: bill was «;beokaght ne 


the bid. 
— plaintiff againſt the defendant, for an ac- 
count of the rents and profits of an eſtate, 


KK. the time that he 3 to the 


N * 


ITE: bing 1 8 1 N an iwann . 
dio ſtay proceedings upon an ejed ment for b 
1 e poſſeſſion thereof, it being mortgaged Wl * 

d him; the court, - becauſe he was proceed- 

ing to forecloſe the equity of redemption, it 
being entangled with an account of the per- 

: 5 ſonal eſtate, agreed to grant an injunction, 

provided the plaintiff G to bes 3 
. „„ 


* 


8 Although 1 be, of right, inte 
5 8 to a decree for forecloſure, after the eſtate 
becomes forfeited, if he act fairly, yet, if 
ERS there be any injuſtice i in the caſe, the court 
hes 3 * may refuſe ſuch decree. Thus, where a 
Fer _ 71 mortgager, having notice of a voluntary 
125 Supra, 237. ſertlement, procured the truſtees of the eſtate 
= on dc (convey. to him to protect his incum- 
9 6 bpbrance; the court, on a bill filed by him to 
. forecloſe the children claiming. under - the 
8 - - ſettlement, refuſed to do ſo; ſaying, that if 
2 5 oY he might be ſuffered to protect himſelf by 
. getting in the legal eſtate, they would not 
"carry it on 12 5 a e in N * 
8 Hoe 1 „ | 


© iy 


= 8 A mortgagee er 1 8 wha * 
=» 5. Ag not in poſſeſſion, may exhibit his bill againſt 
IO 24 mortgagor, before admittance, for à de- 
* ee eree of tecloſure; and, after he has obtain- 
1 . 5 55 ed ſuch a deeree,: may bring his ejectment 
SRD "ior the ROSS eee premiſes. 
7 71 1 t TI e e 
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| Where a. mortgagee 10 made pirty to a G wv. 3 
| bil. praying relief is the ſame thing as pray- Sen a 44 


ing to redeem, for redemption is the pro- Oxford. 
per relief; and if, upon a reference to a whos "_ "1 
| Maſter to ſee v hat is due for principal, inte- 
reſt, and coſts, the plaintiff does not re- 
deem the mortgagee, the court will, on his - 
application, diſmiſs the bill, as againſt 
bim, which is Auivalent © e a 


forecloſure, 


r 


If the hes of the 8 exhibit 2 . | 

| bil to have the mortgagor pay the money, =. 

or, to be decreed to make further aſſurance | OS, DO 
and be forecloſed of redemption ; it is a 

good cauſe of demutrer, that the executor © © 
of the mortgagee, who may have title to the RS Sl, 


mortgage-money,- is no party. e een.” 5 5 7 


* 


And, ſince it has been determined that, Meeker v. 
in all mortgages, the money belongs to the TR 0 
executor or adminiſtrator, - and. not to the _ 
heir; if it comes out, upon the hearing, 
that the executor or adminiſtrator *are not 
bu the de in the cauſe cannot be 1 


. 


; * 


The executor 191 hs mortgagor gh not 1 We 1 
be party; for where, on a bill brought by 3 Will, 333. | vo -3 
A mortgagee againſt the mortgagor to fore- in notes. 
cloſe, it was objected. that he ought to have 

* a 3 as ir did not THO” but that | 
be 


— 


& 


chen v. : 
- Bowyeret al. 
2 Vern, 65. 


lend was decreed to the EXECUtor, 8 


. * paid. 4 an it wa? 
dy che Maſter of the Rolls and the Regiſter, 
that there was mo aeceflity to make bim 
partys bocanfe, the bill being ony 40 fore- 
cloſe the equity, che plaintiff need only 
make bim u party that hd the equity, wiz, 
che their; and the courſe was 0; neither 
mas The mortgagee any ways bound +0 in- 
acrmeddle with the perſonal eſtate, or to run 
into an- account thereof; and, if the heir 
would have the benefit of any payment made 
by the mortgagor or his 2 5 he mal 


+ prove it. 


But, e — Ht. en- 
nibited by ue heir at law, will be binding, 
although the «executor "or adminiſtrator be 
not a party; for if the executor or admini- 
ſtrator of the mortgagee ſhould afterwards 


_ Tome e againſt the heir of the mortgagee, to 


| have the benefit of the mortgage, the heir, 
in caſe the land be worth more than.the mo- - 
ney,” may pay him the money, WF 

benefit of forecloſure to himſelf, | 


Let, where the et reren had 
| forecloſed the mortgagor, the executor of 
liſt-cafe. the mortgagee being no party ;- upon a bill, 
by the utor, againſt the heir of the 
"= 


and againſt the mortgagor, the 


4 - 
— 0 * F * 


But it is wum ay Jn iahes laſt caſe, iy . 
the heir made no offer to pay the mortgage- 1. 
money to the executor, which is the baſis of 


1 


e relolution inthe former caſe. N . = js 7... 


A plea of / a decree for foredloſlrs in 5 . 
common form, with an averment of non- 3 4 
payment of the money, Sc. but no final order „ 
fr forechfure, on appeal from Lord Kung... 
was held not to be good; V | — 
ſuch. plea and length of time migbt be a | _ 
# good defence, yet, às a plea, it could not 1 
* want of a final order. FF: 5 . 


on 4 decree. to furgcloſe at aaa cer- Anonymour, 
tain, the computation of time ,muſt be ac- 80 „ 
cording to calendar months, ond pot sed. Ca. Abt: bog. _=_ 
eee e ee e | EE 


* Adecree to "forecloſe tenant in fail Fa an 
cnt of redemption, will bind his iſſue, and 
all thoſe in remainder, who are no parties 
to the mortgage; "becauſe, the equity SE vec” Rh 

demption is a right ſet up only in a court of o 
| equity, and may be there 1 25 


* %, * ” 


Thus where, In May 161 2 R. on \ his mar- -Ghatimand 5 


riage with! D. his wife, ſettled lands on him D N : _ | 


{elf for life, remainder to D. for life, remain- 1h Ca. 217 

der to the heirs male of his own body, A 
then died, having iffue_ C. his firſt, e's H. Ds e 
his ſecond fon, Dh his Rs married with e 


4 * * 
. *, a 8 N 3 * 
8 * ; Pa — l * A q 


1. 455 4 | 
"> 2d 1 entered on the wil in hci 
„ s Jointure. C. the ſon, in November 
15638, for $00/. conveyed theſe lands by 
dlceed, fine, and recovery to G. and his 9 
to the uſe of D. for life, remainder to the uſe 
5, ES © C. and his heirs, till he failed to pay 
3 I | Teveral ſums,. amounting to $001. at ſeveral 
| days, and, after default of payment of any 
- of theſe iums, to G. and his heirs. Alter- 
F ig wards, in . 10 on his own marriage, 
. - ſettled theſe lands on himſelf for life, remain- 
Aler to M. his wife for life, remainder to his 
=o ET 6 1 rd and other ſons in tail, remainder to H. 
5 _ in tail.” In $650, G. with the conſent of C. 
ee -  afligned! his eftate, which was for the ſecurity 
BBS . 4 3 FX the 8007, and was forfeited, to B. In 
15656, B. obtained a decree to foreeloſe, 
Anleſs C. paid him what was due: C. died 
Vithout iflue wale; 9. lived till 16683; 
„„ \ then 7. exhibited his bill to redeem, alledg- 
3 «mg that he, being no party to the decree, | 
e 85 my and C: but tenant for mY it could not TI 


1 5 8 But . court were 55 opinion, that A 

FFC - not to be admitted to redeem ; and 
„ Lord Chief Juſtice Hale ſaid, he was of opi- | 
WC 5 15 5 nion that there was no colour for ſuch / 

| iq 3 | 5 a decree; that it had gone far enough, and 

hat he would go no farther than precedents 

in the matter of equity of redemption, which 


1 e too e Favour NET 5 there . 
4 | „ | + 5 ' 5 : } 1 ; We PE, 5 74 ; We Ig 
4 r . eee . 


CE Per | * 3 
be no decree for . in 1 of the anti- 1 | 
quity, for if he would redeem, he muſt come N 

in time. It was but juſt to forecloſe . 
6 coming in time; and a decree to foreeloſe | NS 
_ "tenant in tail, ſhould: bind his iſſue in an 
equity of redemption. The eſtate moved > 

from 2 to B. and not from H., and > ä 

the viſible poſſeſſor and owner. It was a 
great fore that morigagees were but bailiffsz OY 
and the limitation to H. was but voluntary, N 
fo his pretence was not to be ſupported . 
againſt a purchaſer, for fo a mortgagee > 
was; here the purchaſe was made abſolute 
by the decree, and if there were divers re- 1 
mainder· men of the equity, there would be . 8 
no occaſion t to make them al Nene . - — 


But, although dt there i is A clear te- 2 Alk. ror? - AR Nh 
key in tail, there is no occaſion for the _ " 
| remainder-man' s being a party to a bill of 
| forecloſure, yet if there be an expreſs eſtate 45 
for ite,” 12 75 remainder. man ought | to wang * 


| party. 5 


if . be wants incumbrancers, Git of Drape „ 
uhom are not made parties to a bill to fore 7; et r 0 
_cloſe, the plaintiff, in the bill, may not- 2 Vern. 92 = 
withſtanding forecloſe ſuch. defendants ache He 5 5 


. 
has 


- — 


ns Ee before the court. „ 
| But thoſe not parties to hs ute . not 5 e 
7 be N SY ſuch decree. Thus, where R. 15 5 ONT 
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+ 934” 
e ee wengzged 


* 2 x * 
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3 y 
wa X He . . 
. © i < 4 
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= * Sherman v. mortgaged. his Aste to 5 for 99 "AY 


3 Rep. Ch, to F. for 40 years, then to T. the phain- 
24. . | tiff 8 Huſband for I 500 15 and afterwards to 


BY (DEF; brought In the two firſt mortgages; 


8 8 ben the plaintiff, adminiſtrator, durante mi- 


diert tate, Exhibited a bill againſt R. and B., 
'£ ſetting forth a title to diſcover the defend- 
_  ant's title and redeem; to which the de- 
ä fendant anſwered, but no further proceed 
= + - ings were had by the plaintiff. B. had no- 
| 1 85 tice of the Dl s title; then B. not- 

withſtanding exhibited a bill againſt N. 

alone, to redeem or be precluded, and ob- 
Mc _ thighs a decree; during all this time R. was 


5 5 poſſeſſion. After precluſion of the de- 


1 . fendants to the laſt bill, C. bought B. $ in- 


tereſt; and then the plaintiff, che widow of 
| BF” brought a bill to redeem, to which C. 


5 Was his purchaſe and the equity of re- 
3 b barred.. Upon this ſtate of the 
. Ae the queſtion was, whether B. ſhould 
5 have made the now plaintiff party to his bill 
9d to forecloſe, and whether ſhe ought not to 
9 8 be let in to redeem? The Lord Keeper de- 


. that the caſe was to be judged by 


comparing them on both fides, and fo 


e chuſing the leaſt inconvenient ; that it was 


F extreme iy miſchievous to the mortgagee, 


to make all perſons that had intereſt parties: 


dior by that every. mortgagee, in caſe of ſe- | 


vera mortgages, would be continually | a 


bo ns? 1 bailiff, and his work never at an end; but 
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| that, on the ' other hand, * all were els 


not parties, yet thoſe who were omitted 


would be helped at laſt, as they would be 


intitled to their principal, intereſt, and cofts; _ 


for they might come in as to the firſt, ſe- : 


cond, third, or fourth mortgages ; whereas 


if the. plaintiff ſhould not be relieved, FE 
| would be irreparable loſs and ruin; and 


trouble and pains being leſs prejudicial than 


ruin and total = his Loxdſhip over-ruled | : 


ET : 8 


11 there be tenant for "life, reverlion in fee, 


and he in reverſion mortgages his eſtate in 


fee, and the mortgagee deviſe it, the de- 


viſee may bring his bill to forecloſe againſt 
the mortgagor, and need not make the heir 


of che devilor a party; becauſe he hath no 


| | intereſt in the lend, it being all deviſed 
away from him; and therefore the deviſce 


5 noed only forecloſe the mortgagor. 


| On application to the court by the mort- 
Seger, an infant will be forecloſed. | | 


But the nteraſhof infants i is ſo fin regard- 


i and taken care of, in the Court of Chan- 


© cefy, that no decree to forecloſe can be 


made againſt them, without giving them a 


ti to be w cauſe againſt it when my. come 
be! 199 


— 


* 


* 
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1 Vern. 295. 
Gundry v. 
Baynard, 85 
2 Vern. 479. 

Taylor v. 
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8 Bennet v. Werben upon A ; vil W to | oblige an 
15 oy har infant 20 tedeem a „ mortgage 3 upon the | 


5 8 . the fabt to pay what ſhould be yo 
4 SY 20G 5 Famje,. Sc. 


5 12 I "The words of ſuch decieeare thus: Aud 
Aer . this decree is to be binding to the ſaid J. &. 
g - the infant, unleſs he ſhall; within fix months 

VIDE OE after he ſhall attain the age of twenty-one 
PT vs pal 5 years. (being © ſerved with proceſs for that 


- 7 54'S 


5 | Purpoſe), Mew — the court good cauſe to 
3 Fl 3 the contrary.” | 8 
. bid. 9 I he mer no e the ee is bk 


r ee upon him; but when he comes of 


: _ gage, and ſhews —__ within the fix months, 
tre 7 þ he may, upon motion, put in a new anſwer, 
|: "ING and make a new defence ; for it would be 
| Caine and to no purpoſe to give him a day to ſhew - 
3 1 2 cauſe, | if the infant notwithſtanding was con- 
= Lady: Eg . _cluded by what his guardian had done, Who 
F may have made an improper defence, or 
V. Sir John may have miſtaken the nature of his caſe.” 
| Napier, 2 ; LES, 
DER: r Pan. 8 901. Se. 2 WII. 401; I] 
5 This proceſs: is, 5 way of ſubpans, ob | 
„ ſerved on the defendant on his coming of 
.. 10 is a judicial writ, and muſt be re- 
E- tuned in term time. If the infant ſhews no 
5 cauſe, the decree is made abſolute, 1 
. / 0 9 
x r 1 


0 


„ 33 47 }: 7 | 
But Ps he comes of age, be ail or be Mallack v. 
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Galton, 
e to go 1nto the accqunt, nor will 5 Will Rep. 


he be. fol much as intitled to redeem the” 35% 
mortgage, by pay ing what is reported due: FR 
but will be only intitled to ſhew an error in the 

© decree, er that it was unjuſt ; this was ad- 

mitted as law, by the counſel on bh ſide! a6 in 


the caſe of 2 e. v. aac "3 TN 7 ns . 55 
And Sure the monyghge 0 upon Sale . . | : 9 


a diſputable title, viz. whether the anceſtor” land et al. 
2 Vent. 351. 


of the infant had executed a power, out of Supra, 485. 
which his right to mortgage aroſe, and ſo 
po money could be expected upon aſſign- 
ment of it over; the court would not decree. 
the infants to be forecloſed, until they came 


\ 


Tei is ſaid, 5 pepe why: in oa of s an Booth ©. 
infant, is to apply for a decree, that the 1 SY 
lands may be fold to pay the debrs, and that Supra, * 
will bind him; for, in that caſe, no for- e 
ſeiture will incur to him, as the ſurplus | ER TI 
vill be his, after the debts paid. But even Cook o. 
then, if he be decreed to join in the convey- Parſons, 
ances he muſt have a day after he cqmes of Pre. Ch. 


age; for there is no other way than this, 184. 5: 


Fountain v. 5 


for the infant to ſet forth his title, which he Caine, 
oabht to have an e of doing! 5 Wil. 88 


But if EO mortgagee or bis alienee wi ki WOK 8 
tied, ard does pot require that the. infant ä 


35 11 9 ſhould wa. 


2 


2 Vern. 429. | 


- 


t 45 15 


* e be a party to the ſale: in ſuch caſe, 
the legal title being in the mortgagee, and 
F the infant having a mere equity; the decree 
for ſale, the infant being no party, may be 
made without a day to ſhew cauſe, but then 
1 the caſe will be open to inveſtigation, when 
I 5 the infant attains his age. bo 


It is ſaid, that if a woman, before Wy | 
_ marriage, or the anceſtors of a woman, 
mort gage lands, and the equity of redemp- 
Supra, 487 tion thereof veſt in her, being-a feme covert, 
SO: upon a bill brought by a mortgagee to 
ſeorecloſe, ſhe is liable to be abſolutely 
©. ©, farecloled, though the procedure be during 
8 - the coyerture ; and it is certain, that ſhe ſpall 
= SS 3 75 baue no day given 10 ber, W 10 88 
3 "fr the coverture ſhall be determined: | 


| . Hane 93. This diſtinction between ide 7 2 a 


. Om 1. 15 covert and of an infant, as to a day to 
ENS: ' ſhew cauſe, reſults, 1 apprehend, from 
uy - _ 25 the different cauſes which give riſe to 


WWW "their reſpective diſabilities, and from the 
᷑i Aatation of thoſe diſabilities. The diſabi- 
8 of "infants is the conſequence of a pri- 

5 vilege given them by law, for their pro- 
tdetecſion, , founded on the natural inability 
* which i preſumed to attend perſons of 'ten- 
Aer years to ach for theraſelves, and which 
daetermines with-their minority. That of 
Temes covert is an abſolute incapacity, 
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bftüng from their having loft, "by coverture, 


all powers of acting for themſelves; the law : | 


conſidering thetn, as having voluntarily de- 
legated their rights to their huſbands, or 
rather, that their rights are metged in thoſe 
of their huſbands. 


binding a# during a certain definite period, 
unleſs it be evidently for his own good; but 
from a feme covert, the law takes the right 


of acting reſpecting her civil concerns, and 1 
having inveſted the hHuſfband with the right 

of acting for her, leaves her liable to the 
conſequences of his neglect, if there be 
no fraud. The right, therefore, to-ſhew __ 


cauſe againſt a decree of foreclofure, made 


during infancy, after the infant attains 
bis full. age, is in equity analogous to 


the privilege he hath at common 'law, on 


an action brought in relation to his ipherit- 5 
| ance, the deciſion upon which would be a 
perpetual bar to him, to pray the parolle' 


to demur; for as, in ſuch caſe, at law, he 


| was not permitted to go on, but for the ten- 1 
: derneſs of his years (in reſpect whereof . 
the law inferred want 'of utiderſtanding N 
him), and for his benefir, that be might 


not be prejudiced in his eſtate, the court 


gave an interlocutory: judgment,” that the 1 
ſuit ſhould remain over, until he attained 
| his full age ; fo, in equity, though i in reſpect. 
of the ee 0 and the right of © EO 
| e he 1 


The law, therefore, 
conſiders an infant as capable of doing no 


p 8 
* 


S 


LOS 


2 


4 1 . Tk J Es. 
the 3 to his money, and to en- 
able him to procure. it, a decree to forecloſe 


* 


wh 


Ss Not ſtayed, yet the rights. of the patties 


. remain. juſt as they, were, until he attains 
1 age; when, if any. reaſon. exiſts at lle 


time of forecloſure, which, if urged to the 


court, would have been a ground for refuſ. 
ing it, he may take advantage of that, and 


have it opened: but the parolle never de- 


murred on account of covertu re, for there 
was no natural incapacity to act in the wiſe 


but a legal diſability, ſhe having delegated 


her power to another by her own act, and 

thereby made herſelf liable to the conſe- 
quences thereof; and it would have been 
repugnant to every principle of equity, that 


the mortgagee, who lent his money under a 
ſtipulation to be repaid at a time certain, 
for the performance of which the land 4045 


' Bound, ſhould, by the accident of coverture, | 


have been hung up for an indefinite period 


of time, to be determined by the death of 


the huſband; for this differs from the caſe, 


where huſband and wife have a right of 


entry, which, if loſt by the neglect of the 
huſband, will be rene wed in the wife after 


his death: as chan: the right to the land: i 
in the 3 to ber at a period 
When, 
herſelf of her right of entry, as the means 
of recovering her eſtate, and no perſon is 


by her incapacity, - ſhe cannot avail 


8 ahi thereby ; Te in the caſe of a mort 
| e 


1 491 115 | 
gage, the right to the lands,” in law, is 
_ veſted in the mortgagee, by. the. contract b 
5 the parties. for want of performance of the 


= 2 v p 


5 condition ; and the court is only called upon, 
| to inforce the contract, by cloſing the equity 


of redemption, without which the mortgagee 
can neither get his moore, nor e inter- 
| meddle with the woo. Ne 


\ 


3 But A although a rinks covert ſhall not 
have a poſitive day given to her, on which 
ſhe may ſhew cauſe againſt the decree, as an 


infant ſhall;'yet, I apprehend, if a bill be 
brought againſt her and her huſband, during 


coverture, reſpeAing her inheritance, which 


he claims merely in her right, and he after- 


wards dies, the right ſurviving to her, ſhe 


: LY 


dub. Forum 5 
Romanum 25 


161. 


2 Will. 450. | 
3 Will. 238. 


may draw into queſtion and examination the 


validity of the .decree obtained againſt her 
during coverture, and avoid and reverſe it, 


if there be juft eaſe ſo to do. N 


1 there be any unfair conduct in the 


mortgagee, the court Eben open the _ 


cloſure. 


Thus, where a morgagee obtained a 


decree to forecloſe the mortgagor, pending 


a a ſuit by his creditors to have the te ©. 
| fold for payment of their debts: the court 


decreed, that the creditors ſheuld redeem. 


Ppoii Des privcipal, intereſt, and d coſts 
| 50 5 


7 , 


CY : 492 1. 
3 the mortgagee, and . it to x 
aʃRNMliaſter to take an account thereof, and di- 
© redted that the lands ſhould be ſold * 
5 the creditors. 


„ 1 Va 5 So, if e be a niorightes; and ſeveral 
| „„ e creditors, and thè perſons to whom 


te judgments are given, give the mortga- 


. : 5 gee notice thereof, and tender him payment; 
jf the mortgagee, afterwards, obtain a de- 
. -_ - _cree to forecloſe, the court will, upon a bill 
„ filed by the judgment creditors, open the 

Mp ; boreclolure, and MH my their money. 
3 But, if the mortgagee had no actual no 


1 WES tice. of the judgment, the decree to fore- 
. cloſe would bind the judgment creditor, | 
bed quare, for, in the principal caſe, the'mort- 
| gagee purchaſed the eſtate; after forecloſute, 
for a further ſum of e and. in the 
12 601. caſe of Godfrey v. Chadtell, it was held, 
lorret v. that a ſecond mortgagee might redeem the 
| Wefterne, firſt, after a decree obtained by him to fore · 
| 98288 72 55 cloſe, although the firſt mortgagee had no 
42:75, ©. "notice of the ſecond mortgage, before the 


Rn c94 ch | . 


\ 
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expences in Jaw-fuits to forecloſe the mort 
gagor, and otherwiſe, in relation to the 


eſtate; the court ordered, that his coſts 
ſnould not be taxed, as in an adverſe * 
dut that he ſhould be allowed all his coſts and 


expences, As was done in the caſe of a foli- 
citor, who laid out and diſburſed money for 


his client; and further, that the profits A. 
the eftate in queſtion ſhould be applied, in 

the firſt place, to pay and ſatisfy what was 
due for ſuch cofts, charges, and diſburſe- 
ments, before it was applied to ſink the 
principal; for that it. was not reaſonable 
he ſhould wait for i it, and be allowed it only 
on the foot of the account (as had been 
uſually done), whereby he. might loſe the 


inte reſt thereof, far t ten of more year * 
1 


3 


— 


"> 


. 
— 


The dine; bor vevitdente, Finited-0 on 4 * 
cree for forecloſure, may be renewed ſeveral 
times, upon Thecial circumſtances. . 


Thus, e for ee wine A 
made, and fix months time given thereby ; 


for redeeming, according to the uſual form Se 
of thoſe decrees; the fix months being | 
near expiring, the mortgagor obtained an 
order for enlarging the time for fix months 
more. After this, he procured another 
order for enlarging the time, fix months 


further, but it was Mace 2 that order, = | 


f that 


nonyrmons ; 
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5 : that. he ſhould ſign the regiſter 8 book, ad 


thereby agree not to aſk for a further enlarge- 
ment. He ſigned the regiſter” s book for 
that purpoſe accordingly. Notwithſtanding | 
which, on a further motion, that the time 
might be enlarged fix months more upon 


this circumſtance, that the eſtate. was of 
greater value than the incumbrance upon 


it amounted to; the Lord Chancellor Was 
of opinion that, upon that ground, the 
motion was reaſonable; but made it pa 

of his order, that this laſt time ſhould be 


; peremptory. . 


1 Ch. Ca. 
63, 4. 7 
_- Coker v. 
 Beavit, 
a Rep. Ch. 
5 353: 
oord v 


8 St . : 


And white it ada that, ae "FLY 


1 a continued endeavour, on the part of 


the mortgagor, to ſell the lands mort- 


gaged, and pay what was due, he was 


prevented by inevitable neceſſity, and no 
wilful default could be alledged in him, as 


where a rebellion was ſubſiſting; the court 
_ enlarged the time, as to the performance of 
_ ſuch decree, 3 it Tae Benn ne 
. * . beg, 


— 


A decree for - forecloſure. mill. not 1 
; opened i in favour of a mere volunteer ; for 
2 mortgagee is a purchaſer, and ſo hath equal 


| equity muck. a volunteer, and an abſolute eſtate, - 
in 112 by the forecloſure, - a Es 
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In Weleb mortgages, where, by ſpecial 1 Ves 406. 

agreement, profits are to be n in- . 5 

e, there can be no nee vin Fare 186. . 


A forecloſure, ge hy a firſt mort 
gagee againſt a ſecond mortgagee, will be 
opened in favour of ſuch ſecond mortgagee, 
if the land be afterwards deviſed by the ft 
| mortgagee to the morigagor; for although _ 
the ſecond mortgagee, having accepted the 
lands already » mortgaged 'for his ſecurity, 
muſt hald them, lubject to the ſame condi- 
tions, to which they are liable in the hands 
of the mortgagor (he being able to convey _ 
only what he has, which is an eſtate ſabjet | 
to forecloſure, unleſs redeemed either by him, 
or thoſe claiming. under him): yet, as be- 
tween the mortgagor and mortgagee, the 5 
debt continuing due, and the charge on the 
eſtate valid, it is capable of re-attaching upon 
the lands, if they come again into the hands 
of the mortgagory or thoſe of a ſubſequent 
claimant under him; and the mortgage-deed 
may be made uſe of as a kind of equitable. 
eſtoppel, to any plea the mortgagor may 
put in, in anſwer to this claim. It in ſome 
degree reſembles the caſe, where I 
makes a. leaſe, by indenture, of D. in which alk. 26. 
he has no intereſt, and then purchaſes . 
in fee, and afterwards bargains and ſells it 
to. and his heirs; in which caſe A. will 
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„ 406 1 
be ſobzedk to-the leaſe. So, where a uu | 
is broken, and then ſomething done which 


is a full bar to the ceſtui que truſt; yet, the 


land coming afterwards to the trũſtee's hands, 
he was e 70; UI: to F the: 28 5 "ue 


- Thus, B09 this: was. 4 fiſt and fond | 


= mortgage made af the fame eſtate, the firſt 


gee brought a bill againſt the ſecond 
to compel: him to redeem. or to be farecloſ- 


eld, and forecloſed him accordingly : aſter- . 


_ wards, the. firſt mortgagee, by his will, de- 
viſed the ſame premiſes to the mortgagor ; 


bvhereupon the ſecond mortgagee brought 
a new bill to ſet aſide the firſt mortgage, 


and to be let into a ſatisfaction of his money; 


do which the defendant pleaded the former 
uit, and decree: of forecloſure; but the 


| tained a decree to forecloſe, take out pro- 
. ceſs upon any counter: ſecurity, with intent 


_ court ordered the aan to ive! the 
bilke”” 


alter having got a decree to forecloſe, Which 


debt on 
7 Wh * 1 A the n and . 


Tia” if. he ala 8 * 


to recover his mortgage - money, » this 
amounts to a waiver. As if a mortgagee, | 


is. ſign goed and inrolled, bring an action of 
the bond given at the ſame time, 


1 


of the covenants in the mortgage · deed: ' 
ſuch action will open the forecloſure, and 


let in the equity of redemption of the mort- 


gagor. For though the court will, in its diſ- 


cretion, after a reaſonable time, . allow the 


mortgagee to take the benefit of the condi- 
tion annexed to his eſtate; yet, as this is 
requiring to have ſtrict law, and often at- 
tended with actual injuſtice, and the pay- 


ment of the money is the eſſence of the 
contract, and effects ſubſtantial right be- 


tween the parties, the court is willing to 


ſeize any opportunity, either of an actual 


or implied conſent of the mortgagee to open 


| the forecloſure, and let in the moe to | 


Tee, 


But a bill . une, 00 pipe 
dil, will be no waiver of a decree to forecloſe. 

Thus, where in 171), à bill was brought 
to redeem, or be forecloſed; and likewiſe a 
croſs bill to redeem, on which there was a 


decree to be let in, on payment of principal, 
intereſt and coſts, or elſe to be forecloſed: 


Birck's Caſe, . 
Gilb. Rep. 
Eq. I $6. 


the mortgagor died z and the account. being | 
taken, the plaintiff, finding the eſtate in- 


ſufficient, - brought a new bill of revivor, 


and, partly, a ſupplemental bill, both to 


review the former decree and proceedings, 


and likewiſe to have an account of the 
aſſet of the defendant, the mortgagor, and, 


eat to have ſatisfaction for a bond, 


K k IS which 5 


4 * 


© Gone v 


tA 4s . 


| t 


which: was given, as 4 collateral ſceurity, with 
the mortgage. The deſendant who was 
the executor of the mortgager, pleaded the 
former decree, in bar; inſiſting, that the 
plaintiff had elected his ſatisfaction, and had 


not ſo much as ſuggeſted, that it was defi- 
cient, ſo that it did not appear, but that 
he might receive a double ſatisfaction for his 


debt; and that it was plain he had na 
7g waived the mortgage by his bill of revivor, 


The plaintiff inſiſted; that it was the prac- 
tice of the court, that taking out of proceſs 
or making uſe of any counter-ſecurity, was, 
in itſelf, 2 waiver of the forecloſure ; and 


that a mortgagee had always his election to 
waive, and open the forecloſure, and to have 


recourſe to his bond and covenant, if he 
thought proper. But the court was of 
opinion that the plaintiff, by his revivor, 
had not "waived the mortgage, or ſo much 
28 ſuggeſted a deficiency ; and the plea vas 
directed to ſtand for an YER without a 
We . 


Except i in the inſtatices already mention 
ed, I do not find that any rules have been, 
nor, do l apprehend, any can be laid donn 
by courts of equity, as to the exerciſe of their 
Juriſd jdion in opening forecloſures, either 
with leſpect to the time, which ſhall be con 
ſidered as a bar, or to the particular cir- 
De which will intitle a ſuitor to this 

F inte. 


5 N ; ; i 7 o 
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en of the court; for caſes of this 


ſort embrace ſuch a variety of conſiderations, 


and are frequently ſo complicated i in their 
nature, that each depends, in a great de- 
gree, upon its own combined circumſtances; * 
and may be rather conſidered as an inſtance 
that the courts will interfere to 


of the fact, 
open a forecloſure, than as a general rule, 


as to the circumſtances 1 in which relief will f 


de given. 


Thus, a decree of forecloſure was open- 
ed, after ſixteen years, where the bill was 
againſt a mortgagee, who had obtained his 4 
ſecurity, part by original mortgage, and part 


by aſſignment procured under colour of bring 
a friend to the mortgagor ; but, in truth, 
with a view to get him into his power, that 


the mortgagee might, upon his own terms, 
purchaſe his eſtate, which was worth three 


times as much as the money that bad been 
— pom gh 


But where. the mortgagee, in 1711, en- 


tered into poſſeſſion, upon a forecloſure * 


made abſolute by conſent, and, conſider- 
ing himſelf as having an abſolute eſtate in 
the mortgaged premiſes, by virtue of the 


decree, proceeded to make improvements 


wereon, wy pulling down buildings that 
Neb £5 'Y 2 14 8 


Lant v. 


Parl Ca. 


were 


Criſpe at al. 


Brown's 


111. 

2 Eq. Ca. 
Abr. 599. 
Ca. 21 Vin. 
vol. 15. p. 
155 Ca. 16. 


; 
f | ; { 850 1 
Li. ww. ruinous 3, the morigsgor, fix yas i q 
- after, in 171 7. moved the court for fur- I 5 
þ ther time to redeem ; _ and it was fo 0? 
ordered upon terms. But this, and ſeveral 40 


other orders grafted thereupon, ſimilar in 
| | their nature, were reverſed, on appeal 
r Houſe of Lords, upon the grounds, WH 
| chat it was not conſiſtent with the practice Ml eſt 
of courts of equity, or warranted - by pre- we 
| cedents, to enlarge the time for redemp- 
b ©, 2, tion, after the mortgagor's acquieſcence for 
tx years, under a forecloſure, by his own 
* . conſent; eſpecially, after an alteration had 
deen made in the eſtate, either by pulling 
F down the buildings, enlarging them, or 
+ © otherwiſe; that the appellant had been two 
peoears in poſſeſſion, before he began altera- 
tions on the eſtate, when he might look 

. upon. it as his own, having ſuch'a title as 


© - - would ſatisfy a purchaſor; and that the me- © 
J reported due to the appellant, amoum- Pug 
A in| = _- ed toas much as the clear rent, at fifty- eight gn 


© years parchiſe, excluſive of ſubſequent inte- Sept 
"> reſt and code bat would cus, if the liige- N 5. 
. tion were ſuffered « © probed. Fog Dee, 


2 IF 355 : NFL 6 2 55 0 the leſt eaſe; the- 8 — inte 
| . 1 3 appellant 8 acquieſeing at firſt i in the or- 


45 "ws made ip; 1717. in the examining Wit- 915 N 

„ neſſes, and not re the ſubſequent or- 1 

JV | . 2 1 115 MEE Oe ; ders T2; £3 
7 ; 1 7 . . ; | 4 


{ 501 * 


ders for N the time, as amounting to 


an admiſſion, that thoſe orders were juſt, 
and that. the eſtate in A was 222 re- 
deemable. 15 


* * 7 
. a 0 N vs 4 1 9 4 
: * 


* 


So, in the cis of Wichalfs executor of 


„ ichalfe v. Short, neither over-value in the 


eſtate, or even a parol agreement to. redeem, 
were held by Lord Cowper or Lord Harcourt, 
Chancellors, to be ſufficient reaſons io open 


2 forecloſure after twenty years; and their 


decree was afterwards confirmed on appeal t to 


| the Houſe of Lords. 


In that caſe M., the plaintiff's late Tub 


| band, having mortgaged his eſtate at L. 
to ſeveral perſons, and the mortgagees 
preſſing for their money, the defendant S. 


was prevailed on to advance. 1000 f. for 


N diſcharging thoſe incumbrances ; and, ac- 

 cordingly, the former mortgages Sie al- 

ſigned to him by deed, dated the 29th. of 
Z September 1691, He afterwards advanced 

0 W. a further ſum of 500 J. on the 30 of 
| December 1692; ſo that the eſtate then 

Rood mertgeged to. kim for 1 500: and 
| intereſt. 


. Neither raining). or 1 being 1 : 
at the time limited by the mortgage, or 
for above two years afterwards, S,, in 1694, 4 
| exhibited his bill E M, in order to 
K K ; 135 forecloſe; 


2 . 


bl 


Wichalſe 
Exr. of Wi- 
chalſe v. 


1. For. i EIS 


He to ne bill W. put in an an- 
ſwer, admitting the ' 1500 J and intereſt to 
remain due, and offering to pay the ſame, at 
ſuch time as the court ſhould appoint ; but 
CORY a reaſonable time: to 1 eſtate, | 


MK .v 


on the Fork of Fuly Fe this cauſe was 
heard; and a reference was made to a Maſter 
to compute the ſum due, Oc. and, on pay- 
ment thereof by WW. at or before Lady-day 


then next, he was to have 2 re-conveyance 


\ - from the plaintiff; but, in default thereof, 
to ſtand forecloſed: and it was decreed, by 


conſent, that if, in the mean time, W. could 


* a purchaſor for the —_ s. ſhould 
* in a ſale thereof. — 


The time fot payment, iti by the 
Maſtes, which was the 2 29th c of Auguſt 1696, 


Vas afterwards enlarged to che 24th of Jul 

; 1697, when, the money not being paid, nor 
any purchaſor of the eſtate procured, the de- 
cetree of forecloſure was, on that day, made 

_ abſolute, and, it being afterwards duly ſigned 

3 and inrolled, S. was put i into * of * 
: e eſtate. 5 


7 | 


The e lived "WE; age 5 years 


255 Pn but never attempted to open the 
| forecloſure, or to diſturb H. in his poſſeſſion; 


1 he, nevertheleſs, took upon him to deviſe 
5 this 


- ; 8 0 


1 1 593 "I 
this eftate to his wife; who, in Hilary term 
1708, about three years after her huſband's 


death, exhibited her bill in the Court of Chan- 


cery againſt S. praying an account of the 


rents and profits of the premiſes, and to be 
ſet into a redemption of the eſtate, upon a 
ſuggeſtion that the former decree, and pro- 
ms + had been obtained by rallies. 7” 


70 lo much of this bill as ſougbt to lay 


open the forecloſure, the: defendant plead- 
ed the inrolled decree, and his poſſeſſion 
under the ſame in bar; and, by his anſwer, 


denied any colluſion i in obtaining that decree. 


And, upon arguing this plea before Lord 


Chancellor Cowper, it was allowed. 


But the plaintiff having replied, and wit- | 
1 being examined, the cauſe was heard 0 
defore Lord eh Harcourt, in April 


1714; when, his Lordſhip declared. that 
the defendant had fully proved his plea, 
and therefore diſmiſſed the bill with coſts; 


which decree of diſmiſſion was RO 


| affirmed, on appeal to the Houſe of Lords. 


1 


It appears, both from the reaſons "ny | 
geſted by the parties to the appeal to the 
Houſe of Lords, and by che report of this oY 
\ caſe, that the plaintiff, in the original ſuit, 2 Eg 


ae: not ret bolely upon the e of fraud. n 2 
K K 1 o * © Wh To '® 0 4 


n 


= * ry * 
r #4 


7 I 
IM at colluſion, in the original 3 for fore- ; 
dleſure, but alſo relied upon frequent pro- 
miſes made, ſubſequent to the decree, by the 
mortgagee to the mortgagor, to he account- 
able for the rents, and to re-convey on the 
re- payment of his money, and likewiſe upon 
the value of the eſtate, which was conſider- 
ably more than what was due to the reſpon- 
dent. But Lord Harcourt,” in giving his 
opinion, ſaid, that the plaintiff came too 
late; for that he knew no inſtance where . 
man had been let in to redeem, by a new 
- bill, after a decree of forecloſure ſigned and 
inrolled, upon any parol agreement or. de- 
elaration, or by reaſon of any over-value of 
the eſtate; ſuch a practioe would be of dan: - 
gerous Fe * ſhake, One | 
of titles. 3 Hin | 


But it is Fe avis Ba 1 
e the mortgagor bimſelf had acquieſced, 
during his life-time, under the decree; 

and that the plaintiffs 's claim was, that of 

a voluntary deviſee of an equity of redemp- 
tion, which had bad been duly and regularly 
(2 forecloſed, nb T7 Jars, before: for per- 

haps a difference would be made if the 

application came early, abd Was from the 
1 morigagor himſelf; eſpecially, if all things : 
were rn Nalu quo, and po injury would reſult 
08 to the mortgagee for expences, incurred i in 
| repairs, a Ra or TON! 2s, in 


* * * 
5 | n 
o i 4 
N ; t | 4 $ 
N = $ f * * 
44 ” * 
# * 
® i * - 


* 


1 


| ſuch. caſe, 83 the, mortgages hath ne 


legal title, yet. the Wortgager ſeems. to 
have the greater equity. Beſides, as the 


original intention of the parties was a la 


not a purchaſę, no injuſtice would be done by - 
giving the mortgagor time to redeem, augen 


| making full ſatisfaQtian to the Wortes 


- Aueh a diſtinction ſeems to he warratited? 


5 by the obſervation of the court in the caſe 
of R carrick v. Barton ; in which, redemption 
. was denied to a remainder- man after twenty 


years ; but the Lord Keeper ſaid, that he 


made a great difference between parties that 
* eme to redeem, who were no Parties i t the 


* 


| mortgage, and thoſe that were. 


The mortgagee calling it a debt, in a his. 
will, to a collateral purpoſe only, will. 
not alter the nature of the eſtate the mort- . 
gage: hath in the premiſes, after a fore- 
cloſure made abſolute, and many years PR. 
. by the mortgagee. 


Thus, wie Charles Styteville, in 1 150 4, 
1675, 1677, and 1678, made ſeveral mort- 
gages of his eſtates, in the county of N to 
Sir Francis North, for ſecuring ſeveral ſums of 
money, amounting in the whole to 23007.; 
and, in 1682, Sir Francis North, in conſider- 
ation of e 55 5 to him by Lady 

"Oy 


I | Clam Oh." 
26% 
Supra, 481. 
494. 


k 


7 
b % 


Tooke w. 
Biſhopoi Bly 
NS. 
Brown'sPatl. 
Ca. 119 
Viner vol. 15. 
p. 476. Note 


to Ca. 1. 


2 Eq. Ca. 
Abr. 606. 
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 Glenbam, ed over all his feevrities, 


upon this eftate, to her and her truſtees. 
Lady Glenhom, having another demand upon 
 Stuteville of 8001. ſhe, in Eafter Term 1682, 
_ exhibited her bill in Chancery, praying, 
that he might either pay her both thoſe 


debts, with intereſt and coſts, or be fore- 
cloſed of his equity of redemption. The 


_ *-., cauſe. being heard in Eaſter Term 1683, the 

- | defendant was decreed to pay both debts, 
with intereſt and coſts, by a limited time; 
and, in default thereof, that he ſhould be 
forecloſed: but, he negleCting ſo to do, the 


forecloſure” was afterwards made lure, 


| and the decree inrolled. 


in May 1684, Lady linkin $9 na 


this decree, and all her intereſt therein, to 


Mx. Juſtice Dolben ; who, being kept out of 
| poſſeſſion, did, in 1693, bring ſeveral eject- 
ments, and thereby recovered part of the 
premiſes; the reſidue being held by Mrs. 
Stuieuille, the mother of Charles, as Ning | 
50 an eſtate for life prior to the Mortgages.” 


- ti afterwards Juſtice Dolben died, has: 


XY ; tg made his will, and thereof conſtituted | 


Sir Gilbert alben ſole executor and reſi- 
duary legatee but, in this will, was the 
following clavſe: And, if Mr. Stweville's 


5 5 Aus re, I doubt not” hut i 


| 5 of wilh, 


1 * 1 


LY $0 Tae my executor, Cubert Dilbim, 
„to pay the ſum of 4800 J. amongſt the 
ff « children of my nephew, Jobn Ds 
And, upon calculation, this ſum of 4500 
_ exactly agreed with the money decreed to 
be paid, with the intereſt thereof, from the . 
time of the decree to the date of the teſta- 
bor c - 


„Upon "Ow cect of Mes. Sturevilk, Sir 25 
| Gillen brought an ejectment, and recovered _ 
the lands held by her, fo that he was in ThE Y 
ſeſſion of the hag eſtate. . 72 


In Fuh 694, Clerk. 8 exhibited 0 


his bill in Chancery againſt Gilbert Dolben, 
praying, that he might be at liberty to re- 
deem, on payment of the mortgage moneß 
and intereſt; but, to this bill, the defendant 
pleaded the former decree of forecloſure, and 
inſiſted, that the plaintiff angie. not.to 8 let 


Wes redempron. E re ON 1 


On the 1th of Yah 7 this cauſe 
came on to be heard before the Lord Chan- 


cellor Somers, when the defendant's plea was 


allowed:; but his Lordſhip recommended | 
an accommodation, and accordingly it was 
ordered, by conſent, . that the defendant 
| ſhould be at. liberty. to redeem, upon pay; 
ment of principal, intereſt,” and coſts, to be 
ad by the . The plaintiff, 
however, 


5 1 hn 8 a ict 5 PONY 
> © 7 being willing to abide by. this judgment 
ol the court on the | lea, moved for leave to 
mend his bill; and this the court thou ght 
=: DN Proper to grant, on condition of his — 
==: his own, recognizance pot, to. diſturb Gilbert © 
F588 Dalben, or his tenants, or commit waſte; 
. | but if he refuſed to- comply with this condi- 
"TS 8 tion in a month, then his bill was to be diſ- 
A miſſed with coſts, without further motion; 
g and Srateuilik not complying with this order, 
his bill was diſmiſſed accordingly. 


Dum apprebending us had: a 
2 right to-yedeem, by deed, dated the 24th of | 
May '1700, ſettled the premiſes - upon 
.._. truſtees, in truſt to ſell,” and pay Sir Gilbert 
Diualben and all his other creditorsz and then, 
III n truſt for himſelf, his heirs, | executors, 
- adminiſtrators, and aſſigns. He alſo made 
© © his, will, and thereby deyiſed all his eſtate, 
uin dad perſonal, and his equity of re- 
1 - demption in the premiſes, unto Catherine. 
. Toble, her heirs, executors, adminiſtrators, | 
_ aſfigns, and uu afterwards ied. - 


4 A 


) 


un 2 cn de 1702, cighiten years hoe the 
_— 5. 3 of forecloſure, | Sir Gilbert Dolben 
a -affigned over fill his eſtate and inteteſt in 
3 the premiſes to the biſhop of Ey, in conſi- 
deration of 80001. who afterwards: purchaſed 
0 7 : of the FO of Mrs. Stuteville, a 
155 1 debt 


©. 


. 4: 30 4. 


debt of 58001. due to her 3 8 9 


per jointure, and for which ſhe had obtained 
a decree, ae the whole e ſtood 0. | 


E with the debt. 


„ In Jun 1703, Catherine Tobke, exhibited 
her bill againſt Sir Gilbert and the biſtiop of 
Ey. praying a redemption of the premiſes, 
on the foot of Lady Glenbam's decree; and 

that ſhe might have a reconyeyance, -and an 
account of the rents and profits. To this 


| cloſure, the biſhop likewiſe pleaded that de- - 


cree, and his ſeveral purchaſes from, Sir Gil. 
bert, and from the repreſentatives of Mrs. 


 Stuteville; and upon arguing theſe pleas, 
before the Lord Keeper right, on the 21ſt 


of July 1704, they were allowed. 5 * 
e this order, the plaintiff . 


inſiſting,—principally, that, by Mr. Juſtice | 


Dotbemn's will and the ſubſequent proceed- 
ings, the forecloſure was opened; and that 
nothing | had been ſince done, to bar the ap- | 
pellant of her equity of redemption. : = 55 


On che other ſide it was contended; ITY 77 


5 Sir William Dolben's. calling it 4 debt in his 
will, to a collateral purpoſe only, could 


not alter the nature of the eſtate he had in 


_ the premiſes, any more than the calling a 
55 — — an in a 1 8 would 
0 ; have 
„ 15 ; DRY 


bill, Sir Gilbert pleaded the decree of fore- 0 


* 1 


8 


8 . 
enrick, 


x5 Vin. 


Abr. 470. 


N. i8.---Sc. 
1 


r i 


602. Ca. 31. 
Kirkham v. 
- Smith, 


1 Vez. 261. 


i 


* 510 Sy. 


| \ have converted the leaſehold i intoa freehold 


that the biſhop of Ely was a purchaſor of the 
© eftate, ata very great price, under a decree. 
which had been ſigned and intolled above 
twenty years, and which had been twice 
allowed, as a good bar of the redemption: 

and ſo it was held by the Lords, and the ap- 


peal was diſmiſſed, and the decree and order 8 


5 


Not will adecrec i vareckfurade fat ede, 
after twenty years, for matter of form only; 
not even although the eſtate become of con- 
ſiderable more value than the money lent 
thereon : but a i demurrer to ſuch * oy be 


K tenant in 12 4 an eſlate, ſubje&t x toa 
mortgage, ſuffer a recovery, | and ſell part 
thereof, and afterwards the mortgagee ex- 
hibit z bill for forecloſure or ſale; though, 
in law, he hath a right to have all parts of 
the eſtate liable to his ſatisfaction, yet the 
equity is, that the part ſold ſhall not be in- 
termeddled with, unleſs the remainder be 
not ſufficient for the ſatisfaQtion da the mort- 


— Lager. 7 BEES" Bilees Ede coi 


On mortgage of a reverſion, and W to. 
redeem; kj of the alternative, * of the 
bur gegor to be Heel he . the court decreed, 

35 e 


* ”; - | * £ #7 o a 
7. 2 ; 1 - Te . 
; * ; «us : k. 5 | 


4 my 


1 3 ER 
"thi the nortghges Mou fell to Jaify the 
br. | 
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Thus, wile: 0. e in 5 life cited 


: November, 18 Jac. mortgaged the lands to 


n by his will, 


A. and K. and their heirs; after wards the 


mortgage became forfeited : when XK. by 
deed, dated iſt March, 22 Fac. releaſed all 
his right, title, intereſt, claim, and demand, 
in the lands unto A. and his heirs for ever. 
deviſed the ſaid premiſes 

to L. in fee. L. beinga merchant, and his 


liveſibood conſiſting in the returns of 


| money, and the conſideration in the ſaid 
deed of mortgage being 2401. diſburſed in 
18 Fac: upon a dry reverſion, exhibited a bill, 


do oblige the heirs at law of the mortgagor 


10 4 not to be = ſettled, whe 


7 ther, where there is a debt ſecured by mort- 


däebt, as well as that by mortgage; but I 


nene a e. ariſes from not at- 
N „ e N 0 n 


How V. 
res, 


in fee in a reverſion of lands depending ch! Rep. 33. 
upon the life of F. by deed, dated the 25th W 441. 


Vi 


to repay the money, with damages, or elſe : 
to have the lands decreed to him, to the 


end that he 2 ſell. eames and 5 the 
court geerced. KW PR BO, 


gage, and alſo a bond debt due from the ſame 
_ perſon, and the mortgagee exhibits his bill 
to redeem or be forecloſed, the mottgagor 
may redeem, without diſcharging the bond 
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EA 1 r 5 5 
ball to the diſticiQion, between an ap- 
plication from the mortgagor to redeem, 
na nd one by the mortgagee t to forecloſe ; for 
woe are to obſerve, that the reaſon- why this 
2 rule bath been laid don in vourts of equity, 
0 application made by the mdrtgagor to 


is, becauſe he Who wiſhes to have 


"equity | rendered to him, muſt render it to 
. thoſe againſt whom he applies for it. Thus, if 


_ &mortgager, after having forfeited his eſtate 
in law to the mortgagee, by neglecting to 


85 yy petform the condition to which he hath 
made it ſubject, applies to equity to enable 
bim to redeem, it is but juſt, that when 
ae equity interferes to take from the mortgagee 
the eſtate, which by la is become abſo- 


- ately veſted. in him,.,care ſhould be taken 
that the mortgagee in not prejudiced by its 
interpoſition; which he would cert inly be, 


if other debts that he. hath let the mortgagor 


s,\ in ſome degree, under 


_ contraQt,. perha 


confidence that they would be covered by 


bis former ſecurity, were left undiſcharged. 


But there is no pretence for the interpoſic 


tion of this maxim, where a mortgagee 
comes to forecloſe 3 for his intention is to 


5 out this mortgagor froini His (Equity, | 
and ſtrictl 0 legal title. 


7 2d we ee eee 


dug ler himſelf, and chooſing to have a'ſtrict f 
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E 9 
which he is intitled to aqui the mortgagor, 
ſeems tio be, to be decreed. exactly that 

which the law. would give him, and for which 
he hath ſtipulated, e the was or the 
W n only. . 


And it R to have been ſo determined. ape . 
in the caſe of Sharpnell v v. Blake, which, as wn... 
to the point in queſtion, was thus: g. be- 33 
ing ſeiſed In, fee of a copyhold eftate held 
of the manor of „ upon the 5th of 
Ociaber 1725, made a conditional furren- 
der of it to the plaintiff S. to ſecure 4000. 
and intereſt, and afterwards borrowed gol. 
of F. upon bond. Then B. by two ſur 
tenders (the firſt dated 26th My 17333 2 
the other 24h. May 1734), mortgaged . 
eſtate tothe defendant, 7. for 6501. The | 
20th of Auuſt 19734; B. became « bankrupt. 
Some time in OFober following S. delivered 
ejectments againſt the tenants to get poſſeſ- 
ſion of this eſtate. Upon zoth October, 
the deſendants 7. and H. as aſſignees, gave : 
S. notice that they would pay him his 
money due upon the mortgage, the iti 
een following. Upon the 6th Nov - 
vember 1734, S. not having attended at the 
time and place appointed to receive his 
money, filed his bill for the forecloſure. 
7. brought acroſs; bill to redeem H. s mort- 
gage, upon payment f prineipal and in- 
tereſt: F. the defendant i in the croſs cauſe, Boks 

J. 1 - 4 _ inſiſted | 
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L 34 "A 7 
upon being paid che bond. gebtek 
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cover the eſtaze from debts. T. was . © 
e ſon-in-law, and. had made no proof, 1 in the 
-- - cauſe af the payment of the pretended con- 
*_ fideration- money for the wo mortgages ; 
but the Lord Chancellor held, that this 


bond debt could not bond be tacked to 
the mortgage. ka | 
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upon being paid a bond debt againſt the 
mortgagor : that the caſe was ſtill ſtronger 
againſt a ſecond, mortgagee or aſſignee of a 

commiſſion of bankruptcy; and that there 
muſt be an enquiry before the Maſter, or by 
directing an iſſue, whether any money was 
Tent upon theſe mortgages, in ordet to de- 
termine to whem the equity of redemption 
belonged, viz. whether to the aſſignees, or 

to the plaintiff in the eroſs cauſe in his own 
Age rigbt: the deciſion, as to tacking 
ebt, is not reconcilable to the 
5 vation made by the Chaneellor, on any 
other ae than that of S.'s being plain- 
tiff in the bill to forecloſe; that ſeeming to 
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tnind, between this caſe; and the caſe cited 4 
by him as ſettled; the right between ile Ee 
puiſne mortgagees and the alſignees remain- A | | 
1 undetermined. 1 ; 
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beyond the penalty of a bond for where Eq n be. 
the plaintiff came to be relieved againſt the 1 Vern. 350 
penalty of a bond, it was ſo decteed; upon . 
payment of the prineipal, intereſt; and coſts, 
though they exceeded the penalty; and the 3 
decree was affirmed upon an appeal to tile 
Houſe of Lords. $0, where lands were ex- I 
tended on a ſtatute or judgment, at muff 
leſe than the real value, and the conuſor came 1555 
into equity, to make the conuſee aceount bar 
cording” to the real value, he could not be 
relieved without paying all that was due for | 
principal, intereſt, and coſts, although they > 
exceeded the” penalty; but whete the ven- * 
dor of lands entered into a recognizance of 
10001. for quiet enjoyment} which was Bidlake . 
forfeired; though the loſs the vendee ſuſ- Rey C. 
en ep. Ca. 94. 
ined was much greater than the penalty, 
yet, upon application by him, the court 
would not go beyond it. And where a | 
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5 any equity can ariſe, in the obligor. So, in 

the principal caſe, the mortgagee! having 
8 dontented himſelf with a bond, for the latter 

1 e "4 money lent, there is no reaſon to better his 
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And. 1 appickend, the law would he * 
ſame, although the ſubſequent debt were 
by judgment or , recognizance; for ſuch 
creditor cannot be called a purchafer, nor 5 
does he lend his money upon the immediate 5 
view or contemplation: of the cognizor's 1 
real eſtate; and though the cognizee has | 5 
thereby a lien upon the lands, yet that 3 
ariſes from the operation of law, and not 
from any ſpecific agreement between the | 0 
parties; and therefore, if the principle be- 
fore ſtated, viz. that on a bilk to forec! ole, 
the mortgagor may retleem on performing 
his original contract, viz. by payment of 
the mortgage-money, without having any 
other terms put upon him, be true, the 
mortgagee will be left, as to his judgment, 
to his remedy at law, | | 
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Of the whole of a leaſehold term, not liable to co- . 13 
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1 inheritance, or held in P mortgagor, - Ny 
_ bi - £4 
| Shall, if the title be Geſective at _ time of the 
gage and afterwards made good, be intitled, 
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1 r farne, as againſt the heir of mon. 
or, ibid. 
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